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Valuation of an Insurance Agency 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


| 
| 
| 


oe WORTH of the local insurance 
agency depends almost entirely upon the 
value of its expirations, taken collectively. 
The sense in which the word “worth” is 
used is synonymous with value, and the 
latter word has been defined as the price 
at which the owner of the goods (expira- 
tions) holds them for sale; the price at 
which they are freely offered in the market 
to all the world; such prices as dealers in 
the goods are willing to receive, and pur- 
chasers are made to pay, when goods are 
bought and sold in the ordinary course of 
trade. In the final analysis, the value of an 
insurance agency is the price that the owner 
of the agency would receive for his busi- 
ness in the open market. 

The above does not mean that the present 
owner of an insurance agency is conscious 
of or interested in its value only at the time 
he wishes to transfer it. Any individual en- 
gaged in private business, as a sole pro- 
prietor, a partner or a stockholder, should 
have very definite and accurate ideas as to 
the worth of his operation; and, of course, 
the business which is to be transferred by 
sale must have a price tag on it. It seems 
obvious, therefore, that all agents should 
have an interest in the subject whether or 
not they contemplate the sale of their business. 


Estimating Value 


While it is true that the premium income 
of an agency has an important bearing upon 
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its value, the type and character of the ex 
pirations are of equal importance. The analyst 
must take into consideration the individua 
operations, appraising each as a_ separate 
unit and then collating the findings. It is 
only in this way that a reasonably accurate 
basis for any calculation can be obtained. 

The formula of from one 
to 2% times the annual net commissions as 
constituting a rule of thumb in arriving at 
the value of an agency is useful, but if it is 
not coupled with other intelligent considera- 
tions, it may prove valueless. 


time-honored 


It is entirely natural for most everyone t 
overestimate the value of possessions, and 
it is oftentimes difficult to develop the de- 
gree of realism which is so necessary i! 
coping with the problem of determining the 
valuation of an agency. 


Tests and Considerations 
of Expirations 


Generally, the cash value of an insurance 
agency is a difficult and elusive figure t 
calculate, as evidenced by the fact that some 
prospective buyers have bid as much as 
three times the amount of another bid for 
the same agency. This inconsistency does 
not mean that any of the bidders were nec- 
essarily missing the market, but it can, and 
probably does, mean that the same agency 
can be worth more or less to different people, 
depending on their individual positions and 
capabilities. 

The valuation of an agency can be deter- 
mined on a realistic basis by analyzing and 
rating each individual expiration in the agency. 
The collation of the results of the following 
tests and considerations for each policy in 
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will enable the agent to determine its 


yalue with a reasonable degree of accuracy: 

(1) Is it possible to sell the insured any 
insurance? 
the 
good prospects for further solic- 


other types of [It is important 


to determine whether insureds of an 


agency are 
itation, or whether they have reached the 


practical saturation point, insurance-wise. 
Whenever it appears that additional lines of 
| 


insurance can be sold to the agency’s cus- 


tomers, it may well mean that the agency 


has not done a complete selling job. 


What is the credit experience 
the insured? Slow-paying policyholders are 
not valued as highly as those pay 
promptly. When this condition prevails be- 
cause the agency does not pursue collections 


(2) with 


who 


aggressively, it is another matter; such ac 
counts should not be discounted in deter 


mining their value. 


(3) Has the business been written at tariff 


rates? If the business has been written 1 
so-called the 
the expirations should be discounted because 
the insured is probably a price buyer wh¢ 
would not continue business with th¢ 
agency if the transferred to 


bureau company with a higher rate. 


cut-rate companies value o 


his 


cover were 


(4) Is the insured a good risk from ai 
underwriting standpoint? It is a well-know1 
fact that the poor risks in any agency, witl 
their attendant frequent clatms, require a1 
inordinate proportion of the time and facili 
ties of the staff of the agency; they are more 
subject to cancellation by the company than 
those of better loss experience. Poor risks 
bring profit neither to the agent nor to the 
company, and their value, in the 
agency picture, is limited. 


over-all 


Is the account direct business? The 
value of an expiration may depend largely 
If the insured 


(5) 


on the source of the business. 
looks to the 
service, the expiration information is of far 
greater value than if the business were brough 
to the agent by a broker or solicitor. This 
consideration is important to the prospec- 
tive purchaser of an agency because the 
will undoubtedly be in constant 
when controlled by a broker or 


agent directly for insurance 


account 
jeopardy 
solicitor who can place it with another agency. 

(6) What are the probabilities of trans- 
ferring the account to the new owner? A 
particular expiration is of little value to a 
new owner unless he can pick up the ac- 
count and rewrite the business when it ex- 
pires. In the normal course of events certain 
accounts cannot be expected to benefit the 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

“Drive other cars” coverage is 
now made applicable to collision cover- 
age in the standard automobile policy. 
Page 647. 

2 A new condition in the standard 
automobile policy defines the extent 
of the insurance company’s liability 
for property damage caused by the in- 
sured. Page 652. 

case involving the defense 
policy) of 


Each 


(under a fire insurance 
increase of hazard 
have to be judged upon its own facts. 
Page 660. 


If the past is any criterion, fire 


will necessarily 


insurers may feel reasonably sure that 
recovery for loss due solely to nuclear 
covered under the 
Page 666. 


reaction is not 
statutory fire policy. 
... The trend of legal decisions indi- 
cates that the states have authority 
to regulate the business of their do- 
mestic insurance companies even be- 
yond the borders of the domiciliary 
state. Page 673. 

The total income approach to 
taxing life companies offers advantages 
in four troublesome areas: insurance 
dividends, legal reserve funds, account- 
ing methods regulation. 
Page 679. 


and state 


new owner. Political business is an example. 
The new owner may be able to write this 
political business, but the chances are he 
will not. The personal lines such as auto- 
mobile and residence fire are more readily 
transferable. 


(7) How much premium does the account 
develop? This becomes important in evalu- 
ating the desirability of any particular ac- 
count because it can be assumed it is easier 
for the new owner to hold relatively small 
premium business as opposed to the larger 
risks. The so-called target risk which de- 
velops a large premium is in a doubtful 
position in the hands of a new owner due to 
the fact that many other producers are con- 
stantly attempting to write this business. 
The competition for a line is less in the 


small- or moderate-sized risk. 


written on a one-, 
is generally 
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(8) Is the account 


three- or five-year term? It 





conceded that business written for a three- 
or five-year term is relatively safe in the 
agency, at least for the period of the insur- 
ance. It therefore, that the new 
owner will be the beneficiary of whatever 
security the term concept provides and the 
fact that the insurance will not expire until 
some time after he has taken will 
provide him with an opportunity for devel- 
oping this account for the new agency. 


follows, 


over 


(9) How old is the insured? Agency-client 
relationships are often of very long stand- 
ing. This development is a perfectly natural 
one, particularly in the case where the agent 
has cultivated his client and given him good 
insurance service over the years. It is im- 
portant that the prospective buyer of an 
agency should have some regard the 
ages of the insureds. Death and taxes being 
certain, the older insured is in a much more 
precarious position than the younger person. 
Any agent (or prospective buyer) must 
reckon with the problem of retaining the 
insured’s business after his death. Inasmuch 
as administrators, executors and the heirs 
oftentimes have their own insurance agents 
whom they favor, the agent who wrote the 
business during the lifetime of the insured 
may lose it when death occurs. 


for 


(10) Has the account been serviced prop- 
erly by the agent? It goes without saying 
that the prospective purchaser will have a 
greater chance of retaining the business if 
the agency has been servicing the account 
properly. Conversely, if the agent has merely 
been collecting premiums over a period of 
years with little or no agency service in ex- 
change, the retention of the business for a 
new purchaser is rather dubious. 


(11) What is the nationality and social 
status of the clientele? nationalities 
are inclined to be “clannish” and therefore 
reluctant to transfer their business to a new 
agent who may not have the same back- 
ground theirs. While this problem is 
more acute in metropolitan areas, it also 
exists in medium-sized cities and rural com- 


Some 


as 


munities. Every prospective agency buyer 
should be alert to this situation and be 
guided accordingly. While the foregoing 


applies to expirations as a whole, the same 
test can be made applicable to any given 
account. 


General Business Considerations 

Up to this point the analysis of the agency 
has been concerned with testing the expira- 
tions from various points of view. If the 
expirations withstand the tests as outlined 
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above in a reasonably satisfactory manner, 
the analyst is well along in the process of 
determining the value of the agency. How- 
ever, before final judgment on agency valu- 
ation can be passed, the following general 
business factors must be considered. 


Any prospective buyer of an agency should 
examine in detail the propriety and eff- 
ciency of the bookkeeping and filing sys- 
tems in order that their value to the new 
owner may be determined. 


In some instances accounts appearing on 
the books of an agency have been previously 
canceled without a proper record being made. 
This may be due to slipshod office methods 
within the agency and not necessarily to 
fraud. Nevertheless, the prospective buyer 
should make sure that no such situation 
exists in the agency being considered. 


Agency personnel is an important matter 
to be considered by the prospective pur- 
chaser. This situation is resolved into two 
questions: (1) Will the employees stay on 
in the new arrangement? (2) Does the new 
owner want any or all of them to stay? 


This indeed a delicate matter, 
particularly if any of the employees control 
business now on the books of the agency. 
(As a safeguard, the buyer should deter- 
mine the amount of business controlled by 
the employees.) 


may be 


The relationship of the agency with its 
companies has an important bearing on its 
value. If the agency-company experience 
has been friendly and satisfactory, the buy- 
er’s chances of appointment by the compa- 
nies will be enhanced. On the other hand, 
if the companies have had considerable diffi- 
culty with the agency in such matters as 
loss ratio and balances, they may not be 
interested in continuing the agency when 
it is transferred. 

No prospective buyer should overlook the 
possibility of chattel mortgages and assign- 
ment of the property of the agency. A check 
should be made to certify to the buyer’s 
satisfaction that the seller owns, free and 
clear, that which he is proposing to sell. 


While it has been pointed out repeatedly 
herein that a prospective buyer should have 
full and complete information regarding the 
agency, the list of expirations is one thing 
concerning which the seller is entirely justi- 
fied in exercising caution. The seller should 
not expose his list of expirations to the 
buyer or his representative for longer than 
is absolutely necessary; and, in no event, 
should the seller permit a copy of this list 


(Continued on page 695) 
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Pending Federal Legislation 


It was recently announced that the Senate 
3anking Committee will hold special hear- 
ings in an effort to help draft a program 
of federal disaster insurance. Committee 
Chairman J. W. Fulbright named Senator 
Herbert H. Lehman to conduct the hear- 
ings, which are scheduled to take place 
during the latter part of October. 

Senator Lehman declared that 
will be held “in affected and interested 
areas, ravaged by hurricane-fed floods.” He 
expects to have a bill on the subject for 
consideration during the hearings. Any 
other proposals will also be considered. 


hearings 


Any flood insurance program developed 
will probably have to be undertaken by the 
federal government rather than by private 
insurance companies, Housing Commis- 
sioner Alfred M. Cole stated recently. He 
favors some program which will afford pro- 


tection to property owners against flood 
risks. 
Senators Leverett Saltonstall and John 


F. Kennedy have prepared a proposed fed- 
eral flood insurance bill. They indicated 
that only a federally sponsored program 
can overcome the obstacles to writing this 
insurance that face private insurers. 

The New England Governors Conference 
unanimously adopted a resolution urging 
the federal government to set up a form of 
disaster and flood insurance similar to the 
war risk insurance program operated during 


World War II. 


State Legislation 

Authorization to Purchase Insurance 
New Jersey . . . The Board of Trustees 

of the Public Employees’ Retirement 


What the Legislators Are Doing 















System is 


now authorized to purchase 
group life insurance from one or more life 
insurance companies in order to provide 
members of the Public Employees’ Retire- 
ment System with death. benefits. Chapter 
214, Laws 1955, S. B. 325, approved and 
effective September 22, 19: 








Doing Business 


Wisconsin . . . A proxy to vote stock 
in domestic stock life insurance companies 
is only valid if the appointee has con- 
tinuously been a stockholder of record for 
a period of one year immediately prior to 
the date his appointment proxy. 
Chapter 537, Laws 1955, S. B. 473, approved 
August 3, 1955, effective August 11, 1955. 


of as 


Group Insurance 

California . . . In regard to group in- 
surance for officers and employees of local 
state agencies, district employees 
whose salaries are paid through the county 
school service fund are now considered to 
be county employees. Chapter 1461, Laws 
1955, A. B. 1099, approved June 29, 1955, 
effective 90 days after adjournment. 


school 


Massachusetts . . . A new act provides 
for contributory group life, accident, hospi- 
medical and surgical insurance 
for persons in the service of a county, city, 
town or district, and the dependents of such 
Chapter 760, Laws 1955, S. B. 863, 
10, 1955, effective 90 


talization, 


persons. 
approved September 
days after approval. 





Insurance Litigation 

Alabama . . . A new act creates a lien 
in behalf of hospitals upon any cause of 
action accruing to any injured person to 
whom the hospital furnished care and treat- 
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ment. Act 488, Acts 1955, S. B. 
proved and effective September 9, 


132, ap- 
1955. 
Another, act regulates the taking of dep- 
ositions of parties upon oral 
examination for the purpose of discovery 
or for 


witnesses or 
use as evidence. It prescribes the 
the examination. Chapter 375, 
Laws 1955, H. B. 1006, approved and ‘effec- 
tive September 8, 1955. 


scope of 


Service of certain notices, subpoenas, cita- 
tions and other writings by certified mail 
in lieu of service by registered mail is now 
authorized. Laws 1955, H. B. 883, approved 
and effective September 9, 1955. 


Kansas . . . The maximum damages al- 
lowed for wrongful death actions have been 
increased from $15,000 to $25,000. Laws 
1955, H. B. 122, approved April 4, 1955, 
effective after publication in the statute 
book. 


West Virginia . . . In a wrongful death 
action if financial or pecuniary loss in an 
amount exceeding $10,000 can be proved 
by a preponderance of the evidence, the 
jury may give such damages as will equal 
the loss, provided the damages do not 
exceed $20,000. Laws 1955, H. B. 93, 
passed March 11, 1955, approved March 16, 
1955, effective 90 days from passage. 


Taxation 


Massachusetts Income received or 
earned within the commonwealth by a non- 
resident is subject to taxation at the rates 
applicable to residents, including the sur- 
taxes and the additional tax. They are 
entitled to the same deductions and exemp- 
tions as residents, except that such deduc- 
tions apply only to income earned within 
Massachusetts. This does not apply to 
compensation paid by the federal govern- 
ment to its uniformed military, air force 
and naval personnel stationed in the state. 
residents for 
paid to another state on income derived 
from professions, employment, trade or 
business earned in the other state. 


A credit is allowed taxes 


These new provisions apply to income 
received during the calendar year 1955 and 
subsequently. Chapter 780, Laws 1955, 
H. B. 3159, approved September 16, 1955, 
effective January 1, 1956. 


Workmen's Compensation Insurance 
North Dakota . . . Workmen’s com- 


pensation and occupational diseases benefits 
were extended to _ out-of-state injuries. 
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Minimum benefits for death were increased 
to 25 per cent of wages, and base compensa- 
tion for permanent partial disability was 
increased to $31.50. Other technical changes 
were made. Laws 1955, S. B. 34, approved 
March 11, 1955, effective July 1, 1955. 


Ohio .. 
workmen’s compensation and occupational 
diseases benefits. One change increases 
the maximum weekly amount payable for 
total disability cases from $32.20 to $40.23, 
Laws 1955, H. B. 700, approved July 6, 
1955, effective October 5, 1955. 


Oklahoma 


Many changes were made in 


A provision is added 
(to Section 11 of the act) that workmen’s 
compensation and occupational diseases 
benefits are not available to an employee 
of any dairy employer if he employs not 
more than two workmen working exclu- 
sively in such dairy operation. Laws 1955, 
S. B. 132, approved and effective June 6, 
1955. 

Another new law provides that if dis- 
ability continues for five days or more, 
workmen’s compensation and occupational 
diseases benefits will be computed from the 
first day of the disability. Formerly, no 
compensation except medical benefits would 
be paid for the first five days of disability 
Laws 1955, H. B. 640, law without ap- 
proval May 2, 1955. 


Rhode Island . . . A new law substitutes 
a hospital fee limitation based on the pre- 
vailing private patients having 
similar treatment in wards for the $12 per 
day limitation covering room, board and 
general nursing care in cases of compens- 
able injury or occupational disease. Laws 
195, H. B. 749, approved and effective April 
21, 1955. 


South Dakota . . . Benefits payable toa 
widow and children have been changed to 
four times annual earnings, with a maxi- 


rates for 


mum of $7,500. Laws 1955, S. B. 271, 
approved March 3, 1955, effective July 1, 
1955. 

"Lezas ..... The section of the work- 


men’s compensation act concerning avail- 
ability of industrial accident or occupational 
diseases benefits to public employees has 
been amended. Laws 1955.:'H; B. 16% 
approved and effective April 30, 1955. 


Utah ... Among other increases, maxi- 
mum weekly compensation payments for 
disability and death were raised from $27.50 
to $30. Laws 1955, H. B. 106, approved 
March 10, 1955, effective 60 days after 
adjournment. 
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October 1955, Number 393 


The New Standard Automobile Policy: 


Coverage (Insuring Agreements and Exclusions) 


By JOHN P. FAUDE 


The author is associate counsel, Aetna 
Casualty and Surety Company. He read 
this paper before the Section of Insur- 
ance Law, American Bar Association, at 
the association’s annual meeting, which 
was held in Philadelphia last August 


( N APRIL 1, 1955, there became effec- 
tive the latest revision of what gener- 
ally is known or referred to as the “national 
standard automobile policy,” which com- 
bines standard for automobile 
liability and medical payments coverages 
and automobile physical damage coverages. 


provisions 


Since 1935, the stock and mutual casu- 
alty insurers which belong respectively to 
the national rating organizations, the Na- 
tional Bureau of Casualty Underwriters 
or the Mutual Insurance Rating Bureau, 
jointly have adopted, and periodically revised, 
standard provisions for automobile liability 
policies for country-wide use. With the 
revision of 1941, there occurred additional 
collaboration with the National Automo- 
bilé Underwriters Association (the national 
rating organization for automobile physical 
damage insurance) to produce standard 
provisions for automobile fire, theft, colli- 
sion and the other physical damage cover- 
ages, in combination with the automobile 
liability coverages. 

This combination policy is of particular 
significance because it is the policy which 
is used country-wide by the great majority 


Since announcement of the 1955 revision, the 
National and Mutual Bureaus have combined 


Automobile Policy: Coverage 


of casualty insurers of all types, and amounts 
to their basic automobile policy for private 
individuals and the less complicated busi- 
ness risks. This paper will attempt to sum- 
marize the principal changes or issues as to 
coverage which reflected in the 1955 
revision of this policy. 


are 


Medical Payments Coverage 


This coverage has been available in or 
with the policy since 1939, and has provided 
reimbursement for medical and funeral ex- 
pense to persons injured or killed in an auto- 
mobile accident while occupants of a car, 
for which liability coverage was afforded 
by the policy. 


(a) The 1955 revision relabeled this’ cov- 
erage the “basic medical payments cover- 
age” and also incorporated, as the “extended 
medical payments coverage,” the scope of a 
recently developed endorsement which ex- 
tended similar reimbursement benefits to 
the named insured and to his relatives re- 
siding in the same household, when injured 
or killed in an automobile accident while 
pedestrians, or while occupants of any auto- 
mobile not owned by any person in such 
eligible group.’ 

(b) Specific wording was added to clarify 
the intent that “medical, surgical and dental 
services” included preparing and furnishing ar- 
tificial teeth, limbs or other prosthetic devices. 


(c) No change was made in the literal 
requirement that in order to be reimbursed, 
these two medical payments coverages, effec- 
tive May 25, 1955. 
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the medical and other expenses must be 
“incurred within one year from the date of 
accident.” This requirement, of course, is 
present in’ order to establish a definite 
cut-off date and to bar claims which specu- 
latively attribute present expenses to an acci- 
dent occurring long before. However, the 
case of Drobne v. Aetna Casualty and Surety 
Company, 115 N. E. (2d) 589 (Ohio, 1950), 
illustrates that an insured may secure his 
rights through advance contract and payment 
when it appears shortly after an accident 
that a certain course surgery is indi- 
cated but cannot be commenced during the 
year. Such cases in time may also illustrate 
the need of revising this one-year require- 
ment, lest the premium on foresight should 
become distorted to a temptation for the 
claims-conscious. 


of 


Definition of ‘‘Insured”’ 


(a) In the past, under the liability cover- 
ages the term “insured” has been defined as 
including the named insured and also per- 
sons using the automobile with his permis- 
sion. An important change in the 1955 
revision is that the term “insured” will also 
include the named insured’s spouse if a 
resident of the same household, and any 
person using the automobile with the per- 
mission of the spouse. 


This change has the specific effect of 
making certain that, for example, if a wife 
should lend the family car to a neighbor, 
both she and the neighbor would stand 
covered as liability insureds, although her 
husband was the owner and had never 
given general or specific permission to the 
borrowing. 


Here and throughout the policy the lia- 
bility coverage is to be the same as though 
the policy had named both a husband and 
wife as insureds. In consequence, the com- 
panies hope to be spared some of the re- 
quests to name both husband and wife when 
the car is owned by but one of them—and 
there is avoided any further disparity be- 
tween the coverage under a policy which 
names both and a policy which names but 
one of them. 


(b) The policy in the past has contained 
an exclusion as to any additional (“omni- 
bus”) insured for an accident arising out of 
the operation of an automobile sales agency 
or repair shop. (This exclusion is present 
in order to avoid concurrent or overlapping 
coverage with the special garage liability 
policy which is specially designed for such 


risks.) 
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This exclusion has been modified by add- 
ing a proviso which makes it inapplicable 
to residents of the named insured’s house- 
hold or to enterprises of which the residents 
or the named insured are the proprietors, 


Newly Acquired Automobiles 


(a) The intent to have the coverage ap- 
ply as though a. man and his wife had both 
been named as insureds has resulted in im- 
portant changes in the provision as to newly 
acquired automobiles. 

(1) If the policy is written covering a 
car owned by one spouse and later a car 
is purchased by or in the name of the other 
spouse (whether as a trade-in or as an addi- 
tional car), there will occur the same auto- 
matic coverage for the second car as though 
it had been purchased by the owner of the 
first car, In the past, to achieve this auto- 
matic coverage would have required the 
continuity of a single ownership interest. 

(2) The broadened compass of the 1955 
revision literally could produce a pitfall and 
narrowing of coverage in one situation. As- 
sume a man insures his car with company 
A, and that his wife insures her car with 


company B. If either should buy an ad- 
ditional car, the broadened scope of the 
new policy would boomerang since _ the 


automatic coverage for additional cars is con- 
ditioned on one company insuring all auto- 
mobiles owned by the named insured and 
spouse. Such factual situations should be 
rare and, of course, can be avoided by not 
dividing the family’s coverage between dif- 
ferent automobile insurers. 

(b) The past requirement of 30 days’ no- 
tice of the newly acquired automobile no 
longer is imposed as to a “replacement” or 
trade-in automobile under the liability or 
medical payments coverages. 


Automatic Coverage for Trailers 


In the past, the policy has afforded auto- 
matically, and without additional charge, 
liability and medical payments coverage for 
any trailer (whether owned or borrowed) 
which was designed for use with a private 
passenger automobile, subject to two conditions. 

One condition was that the trailer was 
not being used with any automobile except 
a private passenger automobile. In _ the 
1955 revision this condition is confined to 
use for business purposes with such other 
type of automobile. 

The second condition was that the trailer 
not be a home, office, studio, display or 
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passenger trailer. This condition continues 
for medical payments, but no longer applies 
to the liability coverages. 


“Drive Other Cars’’ Coverage 


(a) A signal feature of the 1955 revision 
occurred under the “use of other automo- 
biles” insuring agreement, commonly referred 
to as the “drive other cars (D. O. C.) cover- 
age.” This important provision of the 
policy, which previously had been confined 
to the liability and medical payments cov- 
erages, now is made to apply also to the 
collision coverage, as respects any private 
passenger automobile being operated or used 
by the named insured or spouse. 


For years a counterpart of this coverage 
was afforded by endorsement, for an addi- 
tional charge. This endorsement was not 
widely purchased, in part because of the 
subrogation practices as to the collision 
coverage which was afforded an automobile 
owner. Such coverage was, in fact, a 
“single interest” coverage which gave in- 
demnity protection to the owner alone, and 
did not include the interest of persons oper- 


ating the car with the owner’s consent. 
The collision insurer thus was free to 
assert subrogation against the negligent 


borrower who caused a collision loss. How- 
ever, in practice the collision insurers gen- 
erally did not assert subrogation in the 
absence of available insurance effected by 
the borrower, and the coverage thus was 
administered as though it were “double in- 
terest” in scope. 

More recently there has developed a more 
active subrogation attitude in this situation 
on the part of some insurers. There also 
occurred a tendency for more risks in the 
middle or upper tax brackets to insure for 
physical damage only new cars during the 
first year after purchase, or to insure sub- 
ject to a higher deductible than previously. 
In consequence, a borrower had come to 
have a greater need for D. O. C. collision 
coverage, which the 1955 revision reflected. 


In making this coverage generally avail- 
able for the first time, the companies were 
anxious to avoid stimulating subrogation 
actions. Accordingly, the coverage was 
conditioned to apply only in the event there 
was no other insurance applicable to the 
loss, whether in favor of the borrower, the 
owner or any other interest. 


This other insurance limitation has given 
rise to some dissatisfaction, principally in cases 
where a D. O. C. insured has purchased 
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A signal feature of the 1955 revi- 
sion of the national standard au- 
tomobile policy occurred under the 
“drive other cars” coverage. This 
provision, previously confined to 
the liability and medical payments 
coverages, now is made to apply to 
the collision coverage also, as re- 
spects any private passenger auto- 
mobile being operated or used by 
the named insured or spouse. 


full coverage or a low deductible, but the 
owner has purchased a high deductible. 
The matter is undergoing further study, 
and some modification of the other insur- 
ance limitation is likely. One possibility 
would be to make frankly “double interest” 
the basic physical damage coverages; the 
D. O. C. coverage could then properly be, 
afforded on an excess insurance basis, ex- 
actly as the liability coverages have been. 
In this way, there would be eliminated the 
“sap” which now results when owner and 
borrower purchase different deductibles. 


(b) The D. O. C. coverage in the past 
has been predicated on the individual named 
insured being and continuing to be the 
owner of the described automobile. Under 
the 1955 revision, the D. O. C. coverage 
will continue to apply even though the 
named insured has disposed of the de- 
scribed automobile. 


Insureds will benefit from this element 
of broadened coverage in those instances 
where there is a substantial interval be- 
tween the disposing of the described car 
and the acquisition of its replacement. 
Note, however, that since the company thus 
remains at risk after the described car is 
disposed of, the company no longer can 
safely compute unearned premium from the 
date of disposition. Where an_ insured 
wishes his premium adjustment as of the 
disposition date, he must give the company 
prior or concurrent notice thereof. 


(c) The previous D. O. C. coverage also 
is broadened with respect to “the frequent 
use of hired automobiles.” This use now 
is covered, provided the cars do not amount 
to cars “furnished for regular use” to the 
insured or his household, which remain 
excluded as before. 
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‘Purposes of Use”’ Limitation 


The policy in the past literally has con- 
ditioned upon each automobile 
being “used for the purposes stated as ap 
plicable thereto in the declarations.” Ac- 
cordingly, as was demonstrated in Koehn v. 
Union Fire Insurance Company, 33 Auto- 
MOBILE CASES 277, 40 N. W. (2d):874 (Neb., 
1950), there would not be coverage under 
the newly acquired automobiles provision 
if a passenger car was traded in for a truck. 


coverage 


A denial of coverage under these facts 
was and is contrary to the underwriting 
intent, and additional wording has _ been 


added to the “policy period, territory, pur- 
poses of insuring agreement to pre- 
yent repetitions of such decisions. 


use” 


‘Defense, Settlement, 
Supplementary Payments’’ 


A liability insurance policy contains the 
company’s obligation to settle claims or pay 
judgments up to the applicable policy limits, 
and also the company’s obligation to de- 
fend, and to defray the cost of, liability 
actions against the insured. 

These two obligations of the liability in- 
surer necessarily are related and interde- 
pendent, The company is both entitled and 
obligated to undertake the defense because 
it has its own stake in the outcome of a 
suit by reason of its obligation as to a re- 
sulting judgment.” 

Conversely, an unqualified agreement to 
afford legal defense, irrespective of whether 
the insurer had a stake in the outcome, 
would amount to an agreement for the cor- 
porate practice of law, which would be 
illegal under the statutes or public policy of 
every State. 

With great unanimity* the courts have 
recognized the interdependence of the obli- 
gations of payment and defense, and have 
excused the insurer from both in cases fall- 
ing outside the scope of the policy coverage. 
However, where the insurer ceases to have 
a stake in the outcome by reason of the 





2 Compare General Service Corporation v. All- 
hoff Brothers, Inc., 7 Automobile Cases 505, 139 
S. W. (2d) 1062 (Mo., 1940). 

2 But see City Poultry and Egg Company v. 
Hawkeye Casualty Company, 11 Automobile 
Cases 409, 298 N. W. 114 (Mich., 1941), followed 
in Hoosier Casualty Company v. Chimes, Inc., 
36 Automobile Cases 874, 95 F. Supp. 879, 
although repudiated in the meantime in Duval 
v. Aetna Casualty & Surety. Company, 4 Fire 
and Casualty Cases 613, 8 N. W. (2d) 112 (Mich., 
1943). 
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exhaustion of the applicable policy limit, 
some courts have inclined to the view that 
the defense obligation is independent of 
the obligation to pay.* 

The position of 
writers may, | 
follows:°* 


under- 
summarized as 


most company 
believe, be 


(1) The company does not stand relieved 
of its defense obligations simply through 
tendering its applicable limit; rather, the 
company must undertake the defense, at 
least until actual settlement of claims or 
payment of judgments has exhausted the limit, 


(2) At that point, the company should 
stand relieved of the defense obligation, 
provided this cannot conceivably be of preju- 
dice to the further 
claims or suits. 


insured, as respects 

The 1955 revision contains editorial amend- 
ments in the insuring agreement 
which, while seemingly minor in nature, are 
designed to make the defense provision 
more clearly subordinate to the main intro- 
ductory paragraph of the policy, 
the company’s entire contractual 
undertaking as “subject to the limits of lia- 
bility, exclusions, conditions and other terms 
of this policy.” 


defense 


which 
states 


This question undoubtedly will continue 
to receive study, with some thought being 
given to the ultimate desirability and nature 
of a specific clause which would terminate 
the defense obligation at some definite time 
or point in relation to the exhaustion of the 
applicable limits. 


Modification of Exclusions 


Use of a public or livery conveyance.— 
The exclusion of 
present in the policy to prevent covering 
the increased hazard of conveying passen- 
gers in public or livery services unless the 
appropriate premium be paid. Surprisingly, 
a South Dakota court in 1952 applied this 
exclusion in the case of service as a com- 
mon carrier of cargo (Sunshine Mutual In- 
surance Company v. Addy, 39 AUTOMOBILE 
Cases 531, 53 N. W. (2d) 539). 


such use has long been 


+ American Employers’ Insurance Company v. 
Goble Aircraft Specialties, Inc., 8 Fire and 
Casualty Cases 437, 131 N. Y. S. (2d) 393 (N. Y., 
1954); American Casualty Company of Reading, 
Pennsylvania v. Howard, 35 Automobile Cases 
704, 187 F. (2d) 322 (CA-4, 1951). 

>See Lumbermen’s Mutual Casualty Com- 
pany, v. McCarthy, 4 Automobile Cases 994, 
8 Atl. (2d) 750 (N. H., 1939). 
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It was believed that this lone decision 
would not be followed in other jurisdictions, 
and that it was better to reinforce the in- 
tent through underwriting bulletins than to 
risk amending the wording of the exclusion. 


Property damage liability—residence or 
private garage——An important 
broadened liability coverage occurred through 
modifying the usual exclusion as to dam- 
age to property [ 
the insured. There was introduced an ex- 
ception in favor of damage to a residence 
or private garage rented to or in charge of 


aspect of 


rented to or in charge ot 


the insured when caused by a private pas- 
senger automobile covered by the policy. 


Medical payments—workmen’s compen- 
sation laws.—The initial design of the medi- 
cal payments coverage was that its benefits 
should be available only to persons other- 
wise without remedy, aside demon- 
strable legal fault. The policy accordingly 
has contained an exclusion as to the injury 
of any person (whether or not employed 
by the insured) if benefits for such injury 
were payable under a workmen’s compen- 
sation Under the 1955 this 
exclusion has been largely eliminated, and 
now applies only as to employees of auto- 
mobile repair shops and the like. 


from 


law. revision 


War risks.—The policy has always con- 
tained a war risk exclusion for the physical 
damage coverages. The 1955 revision logi- 
cally extended this exclusion to the other 
of obligation irrespective of tort 
liability, namely, (1) the medical payments 


sources 


REPORT FROM IDAHO 


There were 466 insurance companies 
licensed to sell insurance in Idaho at 
the end of 1954, according to the 
ments of the Insurance Commissioner of 
Idaho in the Fifty-fourth Annual Report 
of the Department of Insurance. Twenty- 
four of these companies were domestic 


com- 


insurers. 

Idaho residents paid $64,434,480 in 
premiums during 1954. The premiums 
collected in 1950 amounted to $45,319,364. 
Thus, in a short interval of time there 
was an increase of approximately $20 
million. These figures indicate, the Com- 
missioner said, that Idaho residents fully 
recognize the value of insurance protection. 

Insurance companies paid $1,577,744.94 
in taxes to the State of Idaho on pre- 
miums collected in 1954, and an addi- 
tional sum of $127,276.87 was received 
by the state from license fees and other 
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first-aid 
coverages. 


the immediate 
liability 


and (2) 
under 


coverages 


provision the 


Nondisclosed encumbrances.—For the pur- 
pose of the physical damage coverages, 
the named insured has been called upon to 
declare any other encumbrance on 
the described automobile, and the under- 
writers thought there was protection against 
encumbrances later added, through an ex- 
any not 
cifically declared and described. 


In Pink v. Lumbermen’s Mutual Casualty 
Company, 93 Atl. (2d) 822 (Pa., 1953), the 
court refused to apply this exclusion to an 
encumbrance added three months after is- 
suance of the policy, holding the exclusion 
to be ambiguous. Additional wording was 
inserted in the 1955 revision to make it 
abundantly clear that the prohibition was to 
apply should the automobile at any time be- 
come subject to a nondisclosed encumbrance. 


lien or 


clusion as to encumbrance spe- 


It is probable that the intended scope of 
this exclusion will continue to be studied by 
the underwriters with a view to relaxing 


it, particularly as respects a newly ac- 
quired automobile. 
Conclusion 

As respects coverage, the 1955 revision 


of the “national standard automobile policy” 
contains numerous changes of real, though 
moderate, importance—most of them di- 
rected at further broadening the general 
policy scope, in keeping with the pattern 


begun in the 1935 policy. [The End] 


making a _ total income of 
$1,705.021.81 for the Insurance Department. 


sources, 


The Department’s total expenses for 
this period were $32,409.44, or 1.9 per 
cent of its revenue. He noted that this 
is much lower than the 4 per cent aver- 
age cost of maintenance of other insur- 
ance departments in the United States. 

Competition between insurers and con- 
stantly increasing demands for 
forms of insurance coverages has 
fire, casualty, and inland marine 
erages to become more complicated. 

The Commissioner declared’ that the 
Insurance Department is in need of a 
completely rewritten insurance code. The 
present code creates the problem of en- 
deavoring to police the insurance busi- 
ness of modern times with laws enacted 
when insurance activities in Idaho were 
relatively unimportant. 


new 
lead 
cov- 
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NA ORE THAN 36 million cars on our 
ih nation’s highways are insured at an 
annual premium in excess of $4 billion. 
Virtually all automobile policies presently 
in force contain the national standard auto- 
mobile provisions. 

Since the rights of millions of insureds at 
an annual expense of billions of dollars are 
governed by these standard provisions, their 
importance cannot be overestimated. The 
complex problems involved in preparing a 
national standard policy program such as 
this are readily apparent when one remem- 
bers that its provisions must be molded 
in such a flexible manner that they can 
be adapted for use in every state and terri- 
tory, and yet must clearly define the rights 
of the parties. 

So far as legal concepts are concerned, 
the national standard provisions for auto- 
mobile policies are of comparatively recent 
origin. The program first became effective 
on January 1, 1936. It was the result of the 
deliberations of a committee of mutual and 
stock companies in conjunction with the 


Committee on Automobile Insurance Law 
of the American Bar Association. 
The original standard provisions were 


designed solely for a liability contract. The 
program since has been expanded in suc- 
cessive revisions to embrace both liability 
and physical damage coverages, the latest 
revision becoming effective April 1, 1955. 
In the main, this latest revision is designed 


The author spoke before the Section of Insurance Law 
at the American Bar Association meeting on August 23 


The New Standard Automobile Poli 


Other Provisions (Declaratic 





to effect broader coverage and to clarify 
the underwriting intent. 


The “declarations” and “conditions” sec- 
tions of the standard provisions for auto- 
mobile combination policies are composed 
primarily of provisions designed to aid the 
insuring company in its selection of risks 
and in limiting and conditioning its liability, 
The declarations contain the statements of 
the insured pertaining to certain matters 
of importance to the company in the selec- 
tion of its business, and hence form the 
basis of the contract. The introductory 
statement for the insuring agreements sec- 
tion provides that the policy is issued in 
reliance upon these statements. To further 
emphasize the fact that the insured’s state- 
ments form the basis for the contract, the 
declarations provision, appearing in the 
conditions, provides that the insured agrees 
that the statements made in the declarations 
are his agreements and representation and 
that the policy is issued in reliance upon 
their truth. As a general rule such mis- 


representations will not defeat coverage 
unless they are material to the risk in- 
volved.* The declarations also set out the 


type and amount of coverage purchased 
by the insured and the effective date of 
the policy. 


The provisions grouped under the heading 
“Conditions” are designed to govern the 
contractual relationship between the insurer 
and the insured. In general, they define 
the limits of liability assumed by the com- 
pany, explain what is meant by certain 
terms of the policy and prescribe the 
method for assignment or cancellation and 
the duties of the insured in the event of 
accident. Discussion will be confined hence- 





1‘‘Guide to the Automobile Policy,’’ 1949 
Insurance Law Journal 327 (May); Appleman, 
Automobile Liability Insurance (1938); Blash- 
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field, Cyclopedia of Automobile Law and Prac- 
tice (1945), Vol. 6, Sec. 3561. But see Richards 
on Insurance (1952), Sec. 356. 
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By DEROY C. THOMAS 


forth to an examination of the changes and 
additions made in the conditions and decla- 
rations provisions by the 1955 revision. 


Changes in Conditions 


Limits of liability—The conditions sec- 
tion of the basic automobile liability and 
physical damage form has undergone sev- 


eral important changes and additions since 
the 1947 revision. One major change was 
the insertion of a new provision defining 
the extent of the insurer’s liability for prop- 
erty damage caused by the insured. Prior 
to this revision the policy’s drafters con- 
sidered such a clause to unnecessary 
because the insuring agreements and decla- 
rations pertaining to property damage lia- 
bility were deemed to set forth adequately 
the scope of coverage afforded. For in- 
stance, if Jones purchased a policy which 
included $5,000 property damage liability 
coverage, the policy’s declaration would 
show that with respect to such coverage 
the company’s liability was restricted to 
$5,000 for “each accident.” 
Further, the 

tained a clause 
company agreed: 


be 


con- 
the 


agreements 
provided that 


insuring 
which 


“To pay on behalf of the insured all sums 
which the insured shall become legally obli- 
gated to pay as damages because of injury 
to or destruction of property, including the 
loss of use thereof, caused by accident and 
arising out of the ownership, maintenance 
or use of the automobile.” 

It seemed clear that such 
would effectively restrict the company’s lia- 


provisions 


27 Fire and Casualty Cases 9, 178 F. (2d) 
322 (CA-5, 1949). 

* For authorities adopting a similar view see 
South Staffordshire Tramways Company, Ltd. v. 
The Sickness and Accident Assurance Associa- 
tion, Ltd., 1 Q. B. 402 (1891); Couch, Cyclopedia 
of Insurance Law (1929), Vol. 5, Sec. 1165b. 
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bility to $5,000 as to property damage 
caused by Jones on any single occasion. 


However, in 1949, the Court of Appeals 
for the Fifth Circuit handed down its 
decision in Anchor Casualty Company v. 
McCaleb* which caused some speculation 
in the industry as to whether these provi- 
sions any longer would accomplish their 
intended purpose. The case involved a wild 
oil well which gushed intermittently over 
During this period 
several times 


a period of 50 hours. 
the wind shifted direction 
carrying the mud, sand and the oil 
distillate, blown into the air by the well, 
onto the properties of landowners and 
tenants in the immediate area. The Anchor 
Casualty Company had issued a liability 
policy to McCaleb which included a prop- 
erty damage liability provision limiting the 
insurer’s liability to $5,000 for “each acci- 
dent.” Anchor asked the court for a decla- 
ration to the effect that its total liability 
for property damage was $5,000, although 
claims then filed against the insured by 
adjoining tenants and landowners aggre- 
gated more than $35,000. 


The court, that the 
blowing out of the well was not a single 
accident but rather a series of events or a 
catastrophe, and that numerous accidents 
were the product of this motivating force 
with the wind as a supervening force. 
Moreover, the court went one step further 
by saying that the wording “each accident” 
as used in the policy must be construed 
from the point of view of the person whose 
property is injured, and that when an in- 
sured on one occasion damages the property 
of several claimants, an accident occurs to 


gas 


instead, considered 


the property of each owner.® 


In light of the language used by the court 
in the Anchor case, the new condition per- 


taining to property damage liability has 
been inserted in an attempt to make clear 
that the insurer’s liability for property 


damage “caused by accident” is the mone- 
tary limit set forth in the declarations 
whether the property damaged is owned by 
one or by several persons. This new con- 
dition reads as follows: 


“LIMIT OF LIABILITY 
AGE B. The limit of property 


COVER- 
damage 


But see Hyer v. Inter-Insurance Bxchange, T7 
Cal. App. 343, 246 Pac. 1055 (1926); Denham 
v. La Salle-Madison Hotel Company, 6 Fire and 
Casualty Cases 673, 168 F. (2d) 576 (CA-7, 1948); 
Perkins v. Firemen’s Fund Indemnity Com- 
pany, 44 Cal. App. 427, 112 Pac. (2d) 670 (1941). 
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liability stated in the declarations as appli- 
cable to ‘each accident’ is the total limit of 
the company’s liability for all damages aris- 
destruction of all 
property of one or more persons or organi- 
zations, including the loss of use thereof, as 
the result of any one accident.” 


ing out of, injury to or 


Since the drafting of this new condition 
there has been a series of wherein 
the interpretation of “each accident” ad- 
vanced in the Anchor case has been involved. 
In the United States Court of Appeals for 
the Fifth Circuit the of Saint Paul- 
Mercury Indemnity Company v. Rutland, 
d. b. a. Rutland Contracting Company * is still 
pending. In that the insured’s truck 
ran into a freight train, damaging freight 
cars owned by 14 separate The 
insured, relying on the Anchor case, claimed 
14 separate accidents and, consequently, 
demanded reimbursement from the insurer 
for the money already paid by him to the 
various for the property damage 
suffered, though this sum greatly exceeded 
the property damage limitation of $5,000 
for “each accident” set forth in the policy. 
The district court upheld the insured’s con- 
tention, upon the authority of the Anchor 
case, and the decision was affirmed by the 
circuit court. However, upon motion for 
reargument the circuit court recalled its 
opinion and granted reargument de novo. 


cases 


case 


case 


owners. 


owners 


Two other cases have appeared in other 


parts of the country.® In both cases the 
lower courts, citing the Saint Paul-Mercury 
case, ruled that the term “accident” must 


be viewed through the eyes of the individual 


whose person or property is injured and, 
consequently, the limits set forth in the 
declarations are available to each person 


damaged. In Truck Insurance Exchange v 
Rhode*® an appeal has been taken, and in 
Tri-State Roofing Company v. New Amster- 
dam Casualty Company* a motion for rear- 
gument is pending. It should be borne in 
mind that none of these cases deals with 
the newly added policy language. As yet it 
is difficult to tell just what effect the out- 
come of those cases will have upon the 


‘Civil No. 15,184, CA-5, December 15, 1954. 


The opinion of the circuit court appears at 5 
Automobile Cases (2d) 120. It also appeared in 
the advance sheets at 217 F. (2d) 585 (CA-5, 
1954), but when the court granted reargument 
and recalled its opinion, the decision was omit- 
ted from the Federal Reporter when it appeared 
in bound form. For an interesting discussion of 
this case, see Note, 31 North Dakota Law Re- 
view 201 (1955). 

5 Tri-State Roofing Company v. New Amster- 
dam Casualty Company, Civil Action 11184, 
W. D. Pa., February 16, 1955; Truck Insurance 
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newly inserted condition. It is conceivable 
that after the smoke of many battles has 
cleared still further modification of the 
policy will be deemed necessary in order 
doubt as to the f 


to leave no meaning of 


the contract. 

This new property damage limitation, it 
is to be noted, concludes with the words 
“as the result of any one accident.” This 
language varies somewhat from the “limits” 
conditions in the 1947 revision, which de- 
fined personal injury liability coverage and 
medical payments coverage and concluded 
with the words “in any one accident.” The 
new wording appears to more readily indi- 
cate the intent to treat “accident” as a 
cause rather than an effect and, 
quently, to more clearly anchor the policy's 
limits to the event causing injury regardless 
of the number of persons whose property 
becomes damaged because of such an event. 


conse- 


The new revision makes corresponding 
changes in the language of both the “medi- 
cal payments” and “bodily injury” limits of 
liability provisions. In the new policy, 
therefore, all three limiting conditions 
conclude with the words “as the result of 
any one accident.” 


It should also be noted that the “limits 
of liability” condition relating to medical 
payments has been modified. This change 
is the result of the newly added “extended 
medical payments” coverage which runs to 
the “insured.” This additional 
has been provided by endorsement for some 
time and the new language in this condi- 
tion merely combines, with slight editorial 
modification, the former policy condition 
with the condition of the “extended medical 
payments” endorsement.* 


coverage 


Financial responsibility laws.—Another 
significant change effected by the new re- 
vision pertains to the condition relating to 
state financial responsibility laws. The con- 
dition now reads as follows: 

“Financial Responsibility Laws. When this 
policy is certified as proof of financial respon- 
sibility for the future under the provisions 


Exchange v. 
Washington. 

® Cited at footnote 5. 

* Cited at footnote 5. 

5’ The committee also made editorial modifica- 
tions in the ‘‘other insurance’’ condition relat- 
ing to medical payments coverage, and added 
language making ‘‘basic medical payments” 
coverage excess insurance over any other valid 
and collectible automobile medical payments 
insurance with respect to temporary substitute 
automobiles, in order to obtain conformity with 
the liability coverages in this respect. 
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a 
The “assignment” condition provides 
for coverage without notice in case 
of the named insured’s death. 

® 


of the motor vehicle financial responsibility 
law of any state or province, such insurance 


as is afforded by this policy for bodily 
injury liability or for property damage 
liability shall comply with the provisions 


of such law which shall be applicable with 
respect to any such liability arising out of 
the ownership, maintenance or the 
automobile during the policy period, to the 
extent of the coverage and limits of lia- 
bility required by such law, but in no event 
in excess of the limits of liability stated 
in this policy. The insured agrees to reim- 
burse the company for any payment made 
by the company which it would not have 
been obligated to make under the terms 
of this policy for the agreement 
contained in this paragraph.”* (Italics sup- 
plied. ) 

The purpose of both the old and new 
provisions is to permit the standard policy 
to be used as a certified policy under the 


use of 


except 


financial responsibility laws of the various 
without the need of an added 
The objective of the various 


states en- 
dorsement. 
financial responsibility laws which have 
been enacted in states” is to 
guard innocent victims of highway 
dents from financially irresponsible motorists. 
Usually they are brought to bear upon a 
motorist only when he is involved in an 
automobile accident, violates certain motor 
vehicle laws or fails to satisfy judgments 


most satfe- 


acci- 


®*The italicized portion of the paragraph is 
new. There were several other editorial changes 
in the clause. 

1% Financial responsibility laws have been en- 
acted im every state but Massachusetts, where 
compulsory automobile insurance prevails. 

1 See, for example, Phoenix Indemnity Com- 
pany v. Conwell, 25 Automobile Cases 786, 94 
N. H. 146, 47 Atl. (2d) 827 (1946); Ambrose v. 
Indemnity Insurance Company of North Amer- 
ica, 120 N. J. L. 248, 199 Atl. 47 (1938); Cen- 
tury Indemnity Company v. Simon, 77 F. Supp. 
221 (DC N. J., 1948). 

%See, for example, Farm Bureau Auto In- 
surance Company v. Martin, 37 Automobile 
Cases 798, 97 N. H. 196, 84 Atl. (2d) 823 (1951); 
Continental Insurance Company v. Charest, 11 
Automobile Cases 176, 91 N. H. 378, 20 Atl. 
(2d) 477 (1941); Merchants Mutual Casualty 
Company v. Tuttle, 4 Automobile Cases (2d) 517, 
98 N. H. 349, 101 Atl. (2d) 262 (1953). 

3 See, for example, American Employees In- 
surance Company v. Worden, 16 Automobile 
Cases 468, 29 Atl. (2d) 417 (N. H., 1942): Phoe- 
nix Indemnity Company v. Conwell, cited at 
footnote 11; Montgomery v. Keystone Mutual 
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resulting from automobile accidents within 
a certain period of time. When such a law 
applicable the driver is usually 
other things, to furnish 
proof of financial responsibility. A common 
method of complying with this requisite 
is by having an authorized insurance com- 
pany file with the law’s administrator a 
written certificate which provides that there 
is in effect a motor vehicle liability policy 
for the benetit of the person involved. Such 
that a motor vehicle liability 
certified the insurer 
able whenever loss or damage 


becomes 


required, among 


laws provi 
thus 
absolutely 


policy renders 


covered by the policy occurs. 


Naturally, absolute liability negatives 
many of the defenses afforded to the in- 
surer by the standard insurance policy. 
Consequen!ly, it has been held that mis- 


statements made by the insured,” and limi- 
tations set .forth in the insuring agreements,” 
policy exclusions ** and conditions,“ which 
are normally available to the company, con- 
stitute no: defense if they are inconsistent 
with the requirements of the financial re- 
sponsibility law involved. 

It has. always been intended that the 
the 


laws be prospective in nature 


condition pertaining to financial re- 
sponsibility 
and that ‘t have no application whatsoever 
until the insured motorist has become sub- 
ject to cthe provisions of such a law, and 
even then only if the policy has been issued 
and certified as proof of financial responsi- 
bility. “in the main, the courts have agreed 
that béth requisites must be present before 
absolute liability can be imposed upon the 
compasiy.” 


Casualiy Company, 27 Automobile Cases 941, 357 
Pa. 23.53 Atl. (2d) 539 (1947). 


14 Sev, for example, Continental Insurance 
Compeny v. Charest, cited at footnote 12; 
Poloni‘z v. Wasilindra, 20 Automobile Cases 


655, 155 Pa. Super. 62, 37 Atl. (2d) 136 (1944). 
Annot., 31 A. L. R. (2d) 645 (1953). 

5 For cases holding that the 
first be subject to the financial responsibility 
law, see Cohen v. Metropolitan Casualty In- 
surance Company, 233 App. Div. 340, 252 
N. Y. S. 841 (1931); Hill v. Standard Mutual 
Casualty Company, 6 Automobile Cases 86, 110 
F. (24) 1001 (CCA-7, 1940); State Auto Mutual 
Insurance Company v. Sinclair, 96 F. Supp. 267 
(DC Ky., 1950). For cases holding that the 
policy must first be certified as proof of finan- 
cial responsibility, see State Compensation In- 
surance Fund v. Bankers Indemnity Insurance 
Company, 4 Autornobile Cases 669, 106 F. (2d) 
368 (CCA-9, 1939); American Lumbermens Mu- 
tual Casualty Company v. Trask, 238 App. Div. 
668, 266 N. Y. S. 1 (1933), aff'd, 264 N. Y. 
545 (1934); New Zealand Insurance Company 
v. Holloway, 5 Automobile Cases (2d) 143, 123 F. 
Supp. 642 (DC La., 1954). 


insured must 
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However, in the last few years there 
has been an increasing trickle of case law 
holding that the clause as it formerly read 
was not prospective in character, but rather 
constituted a voluntary assumption by the in- 
surer of the absolute liability normally im- 
posed only after the policy had been certified 
as proof of financial responsibility.” 


In Farmers Insurance Exchange v. Ledesma™ 
the court nicely sets forth the reasoning 
upon which the minority view is based: 


“The Financial Responsibility Act, supra, 
does not undertake to exert any statutory 
influence or compulsion upon all motorists 
to have and maintain proof of financial re- 
sponsibility in compliance with its provisions. 
Its statutory influence or compulsion is ex- 
erted only upon motorists who have been 
involved in accidents or who fail to pay 
judgments rendered against them for dam- 
ages resulting from the use and operation 
of motor vehicles. And it exerts influence 
or compulsion upon such motorists by deny- 
ing to them driving privileges, registration 
certificates, or plates unless and until they 
have and maintain such proof of financial 
responsibility. There is no suggestion that 
Isdonas had been involved in a motor vehicle 
accident, or that he had failed to pay a judg- 
ment rendered against him for damages 
arising out of the use and operation of a 
motor vehicle. Therefore, he was not re- 
quired by the law of New Mexico to have 
and maintain proof of financial responsibility. 
And there was no requirement in the law of the 
state that the liability insurance policy issued 
to him provide that the insurance should 
comply with the provisions of the motor 
vehicle financial responsibility law of any 
state which should be applicable with re- 
spect to such liability. But the provision to 
that effect was voluntarily inserted in the 
policy with binding force and effect. It 
made the policy conform to the Act. It 
imported into the policy the pertinent pro- 
visions of the Act. The Act provides that 


It is difficult to envision any ma- 

terial changes in the provisions in 

the future, the author writes, un- 

less the entire concept of automo- 

bile coverage is radically changed. 
* 


a policy issued under its terms shall insure 
as the insured the person named therein 
and any other person using or responsible 
for the use of such motor vehicle with the 
consent express or implied of the named 
insured. And it provides that under a policy 
issued pursuant to the Act, the liability of 
the company shall become absolute when- 
ever loss or damage covered by the policy 
occurs and that the satisfaction by the in- 
sured of a final judgment for the loss or 
damage shall not be a condition precedent 
to the duty of the carrier to make payment 
on account of such loss or damage. At the 
time of the accident in which plaintiffs 
sustained injuries, the defendant Carter was 
using and operating the automobile with the 
consent of Isdonas. A valid judgment was 
rendered against the defendant Carter for 
such personal injuries. The judgment has 
not been paid. And under the policy with the 
provisions of the Act incorporated therein, the 
liability of the garnishee to pay plaintiffs 
the amount of such judgment is absolute.” 


Disturbed by such holdings, the policy 
draftsmen apparently decided to indicate 
unequivocally, by means of the italicized 
language in the clause set out heretofore, 
that the insuring company intended that the 
financial responsibility condition apply only 
prospectively. However, even language as 
clear as this cannot do much to alter the 
situation in New Hampshire, where all policies 
have been made absolute by statute, whether 
or not issued and certified as proof of finan- 
cial responsibility.” 





16 See Farmers Insurance Exchange v. Le- 
desma, 4 Automobile Cases (2d) 1274, 214 F. 
(2d) 495 (CA-10, 1954); Newton v. Employers 
Liability Assurance Corporation, 5 Automobile 
Cases 200, 107 F. (2d) 164 (CCA-4, 1939), cert. 
den., 6 Automobile Cases 807, 309 U. S. 673 
(1940); New York Casualty Company v. Lewel- 
len, 34 Automobile Cases 1151, 184 F. (2d) 891 
(CA-8, 1950); Hartford Accident & Indemnity 
Company v. Wolbarst, 28 Automobile Cases 1013, 
95 N. H. 40, 57 Atl. (2d) 151 (1948); Traders 
& General Insurance Company v. Pioneer Mutual 
Compensation Company, 2 Automobile Cases 
(2d) 1022, 127 Colo. 516, 258 Pac. (2d) 776 (1953); 
Landis v. New Amsterdam Casualty Company, 
38 Automobile Cases 1054, 347 Ill. App. 560, 
107 N. E. (2d) 187 (1952). 
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17 Cited at footnote 16. 

18 New Hampshire Revised Laws, Ch. 122, Sec. 
18 (1942). The statute provides that ‘‘No 
motor vehicle liability policy other than that 
defined in section 1 shall be issued or delivered 
in this state, either before or after requirement 
of security and proof by any authorized insur- 
ance company, except that such an authorized 
insurance company may issue and deliver what 
is known as a Standard Automobile Liability 
Policy by having attached thereto an endorse- 
ment meeting the requirements of this chap- 
ter.’’ See Phoenix Indemnity Company v. Con- 
well, cited at footnote 11. Colorado seemingly 
entertains similar views. Traders & General 
Insurance Company v. Pioneer Mutual Compen- 
sation Company, cited at footnote 16. 
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Proposals have been made in the past to 
delete the last sentence of the “financial 
responsibility laws” condition which pro- 
vides for reimbursement by the insured if 
the company is compelled to make payments 
which it would not have to make if its lia- 
bility had not become absolute. It is interesting 
to note that in the new revision this lan- 
guage has been retained, and we may sur- 
mise the reasons. 


As earlier indicated, when an insurance 
policy becomes absolute upon the policy’s 
certification as evidence of the insured’s 
financial responsibility, a host of normally 
available defenses are lost to the insurer. 
It is true that a minimum 5 per cent premium 
surcharge is imposed upon such policies, but 
this additional premium is generally con- 
sidered most inadequate in view of the fact 
that the basic reciprocal obligations of the 
insured are in effect waived when a policy 
becomes absolute. Consequently, retention 
of the reimbursement clause, although seldom 
resorted to by insurers, acts as a strong 
moral deterrent to an insured’s acting with 
complete indifference to his insurer. Of 
course, the clause in no way conflicts with 
the financial responsibility laws themselves 
since they are directed toward the protection 
of injured third parties rather than the neg- 
ligent insured. 


A further consideration which would lead 
to continuing the use of the reimbursement 
clause is the fact that its omission in a sense 
would discriminate against a voluntary in- 
sured who purchased automobile liability 
insurance before being compelled to do so. 


For instance, in the absence of a reim- 
bursement provision, Jones, a, certified in- 
sured, by virtue of the payment of $3 (the 
usual amount of a 5 per cent surcharge) 
would be able to buy a policy carrying 
immunity from all the normal and proper 
duties of an insured while Smith, a voluntary 
insured (and hence usually a more deserving 
and desirable risk), at only a slightly lower 
rate must comply with the obligations imposed 
by the policy in order to retain its protection. 


Examining the advisability of striking the 
clause from another aspect, it is quite pos- 
sible that such action could actually result 
in rate discrimination in favor of certified 
insureds. For example, under a certified 
policy Jones would avoid the contractual, 
towing and livery exclusions, thereby ob- 
taining a broad form of coverage which the 
voluntary insured, Smith, could obtain only 
through endorsement and at a much higher 
premium. Seemingly the advantages ac- 
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One of the most important of the new 
conditions is that concerning the 
severability of interests. The new 
wotding of the clause clarifies the 
drafters’ intention that the term 
“insured” is to be considered sev- 
erally rather than collectively. 


cruing to the certified insured would make 
it profitable for a voluntary insured to bring 
himself within the scope of the financial 
responsibility law in order to avail himself 
of these added benefits. Such a trend ulti- 
mately could place all automobile liability 
insurance on an absolute basis, with possible 
repercussions upon all other types of lia- 
bility insurance. 


Severability of interests—One of the most 
important of the new conditions is that 
concerning severability of interests. The 
new clause, which pertains only to bodily 
injury and property damage liability, reads: 


“Severability of Interests. The term ‘The 
insured’ is used severally and not collectively, 
but the inclusion herein of more than one 
insured shall not operate to increase the 
limits of the company’s liability.” (Italics 
supplied. ) 


While the italicized language is new, it 
would appear to represent no change in in- 
tent on the part of the policy’s drafters. 


As the clause formerly read, its sole pur- 
pose was to make clear that no matter how 
many persons were named in the declara- 
tions or how many persons were entitled to 
the policy’s protection under the “definition 
of insured,” the limits of liability contracted 
for would not exceed the amount for which 
the company would have been liable if there 
had been only one insured. The new word- 
ing in no way changes this meaning; rather, 
it clarifies the drafters’ intention that the 
term “insured” is to be considered severally 
rather than collectively. 


The importance of this newly expressed 
intent is perhaps best illustrated by a brief 
reference to the exclusions. In the exclu- 
sions it is made clear that an insured cannot 
recover for damage to his own property. 
The clause points out that the policy does 
not apply “Under coverage B, [property 
damage liability] to injury to or destruction 
of property owned or transported by the 
insured, or property rented to or in charge 
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of the insured other than a residence or 
private garage injured or destroyed by a 
private passenger automobile 


this policy.” 


covered by 


Obviously, if A runs into and damages 
his own property, he can make no claim 
under the policy. If A loans his car to B, 


and B runs into A’s property, the policy’s 


drafters intend that coverage exist. How- 
ever, if the term “the insured” were con- 
sidered collectively, B would not be pro- 


tected by the policy if sued by A, the named 
insured. Since it is now clear that the term 
“the insured” is severable in this situation, 
applying only to the person against whom 
claim is made or suit is brought, B clearly 
is protected when sued by A for damage to 
A’s property caused by B’s operation of 
A’s automobile. 


Assignment.—The “assignment” condi- 
tion” now without 
notice in case of the named insured’s death. 
The old condition extended coverage to the 
representative of the deceased tamed insured 
only if written notice given to the 
company within 60 days after the date of 
the named insured’s death. The new auto- 
matic coverage not only is extended to the 
legal representative, but also includes the 
named insured’s spouse if a resident of the 
same household at the time of such death. 
The latter change is consistent with re- 
visions in other parts of the policy which 
place a spouse, who is a resident of the same 
household as the named insured, in virtually 
the same position as the named insured. 


The former assignment condition pro- 
vided for coverage of the legal representa- 
tives of insolvent or bankrupt named insureds 
if written notice were given to the company 
within 60 days after the adjudication of 
insolvency or bankruptcy. This provision 
has been deleted and is now in conformity 
with the corresponding clause in the com- 


provides for coverage 


were 


’ 





It was probably omitt 
because of the general practice of companies 
to cancel immediately upon notice of in- 
solvency or bankruptcy and the fact that the 


pensation provisions. 





legal representative often refuses to pay the 
premium for the coverage automatically ex- 
tended to him by the old clause, while, or 
the other hand, unearned premium at the 
time of insolvency must be credited to the 
insured’s estate. will in ne 
way affect coverage for the legal representative 
as to occurrences for which the insured was 


This omissit yn 


responsible prior to bankruptcy or insolvency 


Cancellation.—The “cancellation” conditior 
has been amended in two respects. It now 
provides (at the option of each individua 
company) for cancellation by delivery of the 
policy to the company or an authorize 
agent, and expressly provides that tender 
of unearned premium is not a condition oi 
cancellation. The new condition now 
as follows: 


“24. CANCELATION This policy maj 
be canceled by the named insured [by sur- 
render thereof to the company or any of its 
authorized mailing to the 
company written notice stating when there- 
after the cancelation shall be effective. This 
policy may be canceled by the company by 
mailing to the named insured at the address 
shown in this policy written notice stating 


reads 


agents or] by 


when not less than ten days thereafter sucl 
cancelation shall be effective. The mailing 
of notice as shall be. sufficient 
proof of notice. The [time of the surrende 
or the] effective date [and hour] of can- 
celation stated-in the notice shall become 
the end of the policy period. Delivery oi 
such written notice either by the named 
insured or by the company shall be equiva- 
lent to mailing. 


aforesaid 


“Tf the named insured cancels, earne( 
premium shall be computed in accordance 





1” The new assignment condition provides: 

“ASSIGNMENT Assignment of interest under 
this policy shall not bind the company until its 
consent is endorsed hereon; if, however, the 
named insured shall die, this policy shall cover 
(1) the named insured’s spouse, if a resident of 
the same household at the time of such death, 
and legal representative as named insureds, and 
(2) under coverages A and B, subject otherwise 
to the provisions of Insuring Agreement III, any 
persen having proper temporary custody of the 
automobile, as an insured, and under coverage 
C-1 while the automobile is used by such per- 
son, until the appointment and qualification of 
such legal representative; provided that notice 
of cancellation addressed to the insured named 
in [Item 1 of] the declarations and mailed to 
the address shown in this policy shall be suf- 
ficient notice to effect cancellation of this 
policy.”’ 
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It formerly provided: 

“ASSIGNMENT Assignment of interest under 
this policy shall not bind the company until its 
consent is endorsed hereon; if, however, the 
named insured shall die or be adjudged bank- 
rupt or insolvent within the policy period, this 
policy, unless canceled, shall, if written notice 
be given to the company within sixty days after 
the date of such death or adjudication, cover 
(1) the named insured’s legal representative as 
the named insured, and (2) under coverages A 
and B subject otherwise to the provisions of 
Insuring Agreement III, any person having 
proper temporary custody of the automobile, as 
an insured, and under coverage C while the auto- 
mobile is used by such person, until the ap- 
pointment and qualification of such legal repre- 
sentative but in no event for a period of more 
than sixty days after the date of such death or 
adjudication.”’ 
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rate table and 
If the company cancels, earned 
premium shall be computed pro rata. Pre- 
mium adjustment may be made either at 
the time cancelation is effected or as soon 
as practicable after cancelation 
effective, but payment or tender of unearned 
premiumi is not a condition of cancelation.” 


with the short 


procedure. 


customary 


becomes 


The modification concerning delivery un- 
doubtedly was made because of 
as Suennen vw. 


cases such 
Evrard™ and Liner v. Mittel- 
stadt,” which took the position that delivery 
of the policy by the insured to his agent 
with instructions to cancel the policy did 
not in itself effect cancellation. In both 
cases the Wisconsin court held that although 
the insured tendered the policy to an agent, 
intending that it be canceled, an accident 
which occurred after such action was covered, 
since the insured had not strictly complied 
the cancellation condition 
in the policies. The condition in both cases 
provided only that the insured could cancel 
by mailing written notice to the company 
stating the effective date of cancellation. 
This change is especially realistic since an 


with contained 


insured usually cancels his policy by sur- 
rendering it to his agent unaccompanied by 
any writing. 

have held that 
tender of unearned premium is a condition 


Several recent decisions ™ 
precedent to cancellation by the company. 
In many 
is experience or retrospective rating and the 
unearned premium cannot be computed at 
once—compliance with such a requirement 
To clarify the intent 
in this respect, the new condition specifically 
that such tender is unnecessary. 


cases—for example, where there 


would be impossible. 


states 


Declarations 


There have been no especially significant 
changes made in the declarations section of 
the new policy. Several changes were neces- 
sary in conjunction with the newly added 
“extended medical payments” coverage. Pro- 
vision for additional 
language in the policy for those companies 
which write six-month policies. Since lia- 
bility policies may now be written on an 
undescribed new declaration has 
been added which provides that if insurance 
is furnished on an undescribed basis, the 
insured must set forth the number of vehi- 
cles exceeding one owned by the named 
insured or spouse if a resident of the 
same household. Further, there have been 
some optional minor changes made in the 
underwriting data required. 


has also been made 


basis, a 


his 


Conclusion 


It is largely a matter of conjecture as to 
whether the modifications and additions em- 
bodied in the latest revision will accomplish 
their apparent objectives. The concept of 
standard provisions which are concise and 
yet so clear that they convey one unmis- 
takable meaning to every insured and to 
every court is an ideal which is infinitely 
desirable but probably unattainable. 

Nevertheless, each revision has narrowed 
the scope of conflict, and in light of this 
present revision it is difficult to envision any 
material changes in the provisions in the 
future unless the entire concept of automo- 
bile coverage is radically changed. 


[The End] 


LIFE INSURANCE FOSTERS EDUCATION 


| More than $300 million of life insur- 
ance funds are now on loan to schools 
and colleges throughout the country as 


financing for building construction, the 
| Institute of Life Insurance reports. 
United States life companies at the 
start of this year owned $148 million of 
college and university bonds and $155 
million of public and private grade schoo! 
or high by state, 
county, municipal or private borrowers, 
a total of $303 million. In addition, they 


school bonds issued 


* 31 Automobile Cases 992, 254 Wis. 565, 36 
N. W. (2d) 685 (1949). See also Annot., 8 
A. L. R. (2d) 203 (1949). 

134 Automobile Cases 112, 257 Wis. 70, 42 


N. W. (2d) 504 (1950). 
2 Crotts v. Fletcher Motor Company, 36 Auto- 
mobile Cases 457, 219 S. C. 204, 64 S. E. (2d) 


Automobile Policy: Other Provisions 





owned nearly $13 million of school and 
college bonds of Canadian institutions. 
These school bonds held by the life 
companies largely represent new build- 
i construction of recent 


ing years. 

The recipients of this life insurance 
financing aid are located from coast to 
and include men’s, women’s and 
coeducational colleges; state universities; 
agricultural colleges; church-related and 
private schools; and a large number of 


coast 


public schools. 


Middlesex Mutual Fire In- 
surance Company, 36 Automobile Cases 1146, 
219 S. C. 520, 65 S. E. (2d) 871 (1951). Contra, 
Gibbons v. Kelly, 37 Automobile Cases 571, 156 
Ohio St. 163, 101 N. E. (2d) 497 (1951); Annot., 
16 A. L. R. (2d) 1200, 1204 (1951). 


540 (1951); Elmore v. 
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This paper was presented before the Insurance 


Law Section, American Bar Association, at the 


ABA’s seventy-eighth annual meeting in August 


Increase of Hazard as a Defense Undertire 


The author is a member of the Chicago 
law firm of Clausen, Hirsh & Miller. 


B ASIC to the principle of insurance is the 

risk which is assumed by the insurer. 
Change the risk by increasing the hazard 
and you change the contract. Change the 
contract and you alter the obligations aris- 
ing thereunder. It is for this vital reason 
that the “increase of hazard” clause is to be 
found in all policies insuring against loss by 
fire and related perils. The “increase of 
hazard” clause has been uniformly held by 
the courts to be reasonable and valid. How- 
ever, the increase of hazard in order to con- 
stitute a valid defense must be material and 
substantial as distinguished from slight or 
inconsequential. If this were not so, every 
time a person would strike a match and 
light a cigarette in an insured building there 
would be an increase of hazard. Increase of 
hazard is, therefore, a matter of degree un- 
der various circumstances ranging from slight 
to flagrant. And within this wide differential 
there exists an infinite number of variations. 


It goes without saying that the insurer is 
relieved from liability only where it can 
be demonstrated that the increase of hazard 
was within the knowledge or control of the 
insured. I emphasize the word “or” because 
the meaning of this simple two-letter word 
has been the subject of considerable argu- 
ment. There are some who contend that 
“or,” as used in the “increase of hazard” 
clause, in reality means “and.” They base 
this interpretation on the premise that you 
cannot have control without having 
knowledge. To me this does not seem to be 
a reasonable interpretation, but I will dis- 
cuss this phase of the subject in more detail 
later on in this paper. 


also 


I think it is well to mention at this point 
that in 1886 the standard fire insurance 
policy provided that the entire policy should 
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be void if the hazard be increased by any 
means within the knowledge or control of 
the insured. If the insured was guilty of 
increasing the risk, the policy became in- 
effective for all purposes. Under the 1886 
policy even a return to the original condi- 
tion did not reinstate the policy. However, 
in the later revisions this basic concept was 
altered so that the insurance was merely 
suspended during the period in which the 
risk was increased. 

In the 1918 standard policy, the provision 
read as follows: 

“Unless otherwise provided by agreement 
in writing, added hereto, this company shall 
not be liable for loss or damage occurring 

(b) while the hazard is increased 
by any means within the control or knowl- 
edge of the insured.” 

This section clearly indicated that the policy 
was merely suspended during the increase of 
hazard. This concept was adhered to in the 
1943 policy, the form currently in use. The 
language of the 1918 policy was retained 
almost intact, but by a headnote to the 
condition it was expressly and specifically 
indicated that the insurance was temporarily 
inoperative during the period while the 
hazard was increased. 

In the current form, preceding the “in- 
crease of hazard” clause, we find the express 
headnote: “Conditions suspending or re- 
stricting insurance.” 

It is clear that the “increase of hazard” 
clause was always intended to constitute a 
real substantive defense to the insurer where 
the circumstances justified the invocation 
of the clause. 

In the eyes of a layman the “increase of 
hazard” clause is usually regarded with 
considerable suspicion. It is doubtful whether 
the average layman even knows of the ex- 
istence of this clause in the standard policy. 
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It is thus not surprising to find that lay 
juries are not easily persuaded that an in- 
sured’s rights are defeated simply because 
the risk has been increased by means within 
the control or knowledge of the insured. This 
view is rather clearly reflected in the number 
of reported decisions in which juries have re- 
solved such issue in favor of the insured. 


Where a risk has actually been increased, 
the assertion of this defense is beset by many 
difficulties. Of course, in every case, the 
primary question is whether there was, in 
fact, an increase in hazard. The policy does 
not define what constitutes an increase in 
hazard and, therefore, the determination not 
only depends upon the facts of each case, 
but is necessarily subject to a wide variety 
of intangibles and imponderables. The 
problem is further complicated by the time 
element. Generally speaking, temporary and 
minor changes in the risk, found in the gen- 
eral busy life of the current scene, must 
be realistically discarded. Yet the fact that 
the duration of the increase of risk is short 
does not necessarily exclude a_ situation 
where manifestly the insured, having full 
control, knowingly allows the risk to be 
enlarged; for example, where the insured 
knowingly allows a dangerous substance, 
such as an explosive, to be brought into 
the insured premises, and permits it to re- 
main there even for a short period. Cer- 
tainly it would offend no principle of justice 
or morality to say that the insured under 
these circumstances should not be permitted 
to recover if a loss occurred while such ex- 
plosive was present, particularly if the loss 
were directly due to such explosive. The 
test in each must be whether, as a 
matter of fact, the risk was basically altered. 


case 


It should be observed that if the hazard 
is actually increased, let us say by the 
presence of a dangerous substance, it is not 
necessary to show a causal connection be- 
tween the alteration of the risk and the loss. 


Increase of Hazard 


The insurance is suspended during the time 
the risk is increased. Reverting again to 
the example of the introduction of an ex- 
plosive, if it should appear that a fire de- 
veloped in the premises during the time the 
explosive material was there, the insurance 
is still suspended even though the explosive 
did not in any way contribute to the loss. This 
principle was particularly well exemplified 
in Kenefick v. Norwich Union Fire Insurance 
Society, 103 S. W. 957, a decision of the 
Supreme Court of Missouri. Railroad con- 
tractors, who ordinarily stored dynamite in 
a magazine far from their place of business, 
nevertheless were required to store a ship- 
ment of dynamite on the insured premises. 
A fire broke out during the time the dyna- 
mite was stored there. The firemen were 
successful in extinguishing the fire before it 
reached the dynamite, which was not at all 
involved in the Yet, the court held 
that the coverage was suspended because 
the risk was increased by means within 
the control or knowledge of the insured 
and the loss occurred during that period. 


While this principle is sustained as a 
matter of law, it is extremely difficult to 
convince a jury of the validity of the defense 
where the circumstance increasing the risk 
did not actually cause the loss, or contribute 
to the loss. If the mere existence of the 
circumstance increasing the hazard: in no 
way contributed to the loss, the jurors will 
find it difficult to see why the insured should 
be defeated. In such cases if mere sympathy 
produces a verdict for the insured, the 
insurer must hope that a court of review 
will set the verdict aside and apply such 
law as the facts warrant. 


loss, 


Having in mind that the test in each 
case is simply whether the hazard was in- 
creased, it is interesting to take inventory 
of some circumstances which have been 
held to constitute an actual increase of 
hazard—for example: changing the use‘of 
a barber shop by converting part of it to a 
cleaning establishment where a boiler and 
steam apparatus were used, Rizzuto v, Na- 
tional Research Insurance Company, 6 FIRE 
AND Casuatty Cases 1027; failure to repair 
a building which, because of the elements, 
partially exposed the interior, Goldman v. 
Piedmont Fire Insurance Company, 7 Fire 
AND CASUALTY CASES 932; the change of 
the use of a building from a warehouse 
into a plywood manufacturing plant, Pearl 
Assurance Company v. Southern Wood Prod- 
ucts Company, 7 FirE AND CASUALTY CASES 
1043; the illegal use of an alcohol still, Miller 
v. Union Assurance Society, 39 F. (2d) 25; 
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Cofarro v. Queen Insurance Company, 216 
N. Y. S. 564; the storing of dynamite, Kenefick 
v. Norwich Union Fire Insurance Company, 
cited above; the storage of lime in the base- 
ment of a public school building, where rain 
water flooding into the basement, coming into 
contact with the lime, caused a fire, School 
District No. 116 of Minnehaha County v. Ger- 
man Insurance Company of Freeport, 64 N. W. 
527; the use of a barn for holding public 
dances where stoves were brought in for 
heating and cooking, Spinner v. Concordia 
Mutual Fire Insurance Company, 249 N. W. 
886; the insured’s failure, after knowledge, 
to stop painters from using a torch to re- 
move exterior paint, First Congregational 
Church v. Holyoke Mutual Fire Insurance 
Company, 33 N. E. 572; allowing gasoline 
to flood upon the floor, Hyman v. Caledonian 
Insurance Company, 111 S. W. (2d) 617; the 
destruction of insured merchandise during 
a public auction by a sheriff where the 
policy covered merchandise in “a store oc- 
cupied by the assured,” Rice v. Tower, 67 


Mass. 426. 


These cases show the great variety of cir- 
cumstances where the defense has _ been 
successfully asserted. In 
cases the finding was by a jury; in others 
the circumstances were so flagrant that the 
courts, as a matter of law, found that the 
hazard had been increased. For example, 
in the Missouri Supreme Court’s opinion in 
the Kenefick case, cited above, it was said: 


some of these 


“It wouid be a startling proposition if 
tons of dynamite and other forms of ex- 
plosives would not be said to be ‘material’ 
to an insurance ‘risk’. No judge would have 
to take the opinion of 12 men on that point.” 
(Italics supplied.) 


However, where the circumstances are 
extreme, the courts, as might be expected, 
have realistically determined, as a matter of 
law, that the circumstances actually con- 
stituted an increase of hazard, thus suspend- 
ing insurance coverage. Of course, such 
determinations have been made only where 
the breach was so flagrant that all reason- 
able minds would agree that there had been 
an increase in the hazard. The courts have 
acted with marked uniformity in the many 
cases which involve the presence of illicit 
alcohol stills. In these courts 
rather generally accept the principle, as a 
matter of law, that the presence of the still 
constitutes an increase in the risk. (Colker 
v. Connecticut Fire Insurance Company, 7 
S. W. (2d) 502; Schaffer v. Hampton Farmers 
Mutual Fire Insurance Company, 235 N. W. 
618; Patriotic Insurance Company v. Francis- 
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cases the 


@ 
The author recommends that, if the 


facts fairly present a case where it 
should be determined as a matter of 


law that the risk was increased, the 


insurance counsel adopt the precept 


of “never say die.” 
® 


cus, 55 F. (2d) 844; Miller v. Union Assur- 
ance Society Ltd., 39 F. (2d) 25; Taverna 7 
Palatine Insurance Company, 238 N. Y. S. 389; 
and Cofarro v. Queen Insurance Company 


216 N. Y. S. 564.) 


I strongly recommend, if the facts fairly 
present a case where it should be deter- 
mined as a matter of law that the risk was 
increased, that the insurance counsel adopt 
the precept of “never say die.” Once he has 
his teeth in this critical aspect of the case, 
he should hang on to it doggedly until the 
matter has been reviewed by the highest 
available court. 


There is an imposing array of cases where 
juries have refused to believe that the 
hazard increased. Considering - only 
cases of recent vintage, we find the follow- 
ing examples where the defense was un 
successfully asserted: where liquor was 
served in an establishment intended primarily 
as a restaurant, Boston Insurance Company 
v. Read, 6 Fire AND CASUALTY CASES_ 583, 
210 S. W. (2d) 115; where liquor and 
gambling were permitted in a restaurant, 
Firemen’s Insurance Company v, Smith, 6 
FIRE AND CASUALTY CASES 1096, 180 F. (2d) 
371; where a barn was converted into a 
livery stable, Emery v. Lititz Mutual Fire In- 
surance Company, 6 FIRE AND CASUALTY CASES 
597; where the use of the insured premises 
was changed to tenant occupancy as distinct 
from owner occupancy, Continental Insurance 
Company v. Johnson, 6 FirRE AND CASUALTY 
Cases 796; where the insured allowed a sub- 
stantial portion of the roof to be open, Central 
Manufacturers Mutual Insurance Company v 
Cheek, 5 FrrE AND CASUALTY CASEs 337. 


was 


The insurance counsel’s task is far from 
finished when he establishes that the risk 
was actually increased. As [I said before, it 
must still be established that the risk was 
increased by means within the control or 
knowledge of the insured. One of the first 
vexing questions is whether the phrase 
“control or knowledge” is to be construed 
in the conjunctive or in the alternative. In 
other words, must the insurer establish that 
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the insured had both knowledge and control, 
or has the insurer made out a case by es- 
tablishing that the insured had either knowl- 
edge or control? I am of the personal 
opinion that the better-reasoned 
and, indeed, a reasonable construction of the 
clause, permit the defense to be established 
after the insurer has demonstrated that the 
insured had either knowledge or control. 
Goldman v. Piedmont Fire Insurance 
Company, 7 FrrE AND CASUALTY CASES 932; 
School District No. 116 of Minnehaha County 
v. German Insurance Company of Freeport, 
cited above; Spinner v. Concordia Mutual 
Fire Insurance Company, cited above; First 
Congregational Church v. Holyoke Mutual 
Fire Insurance Company, cited above; Miller 
v. Union Assurance Society, cited above.) 


decisions 


(See 


However, it must be recognized that there 
is a substantial line of authority holding that 
the insurer must establish both knowledge 
and control on the part of the insured. (See 
Hodge v. Travelers Fire Insurance Company, 
16 N. J. Super. 258; Krieg v. Phoenix In- 
surance Company, 116 N. J. L. 467; St. Paul 
Fire & Marine Insurance Company v. Bach- 
mann, 285 U. S. 112; Patriotic Insurance 
Company v. Franciscus, cited above; Royal 
Exchange Assurance of London v. Thrower 
240 F. 811, aff’d 246 F. 768; North British 
Mercantile Insurance Company v. Union Stock 
Yard Company, 120 Ky. 465, 87 S. W. 285; 
Commercial Union Fire Insurance Company v. 
Capouano, 55 Ga. App. 566, 190 S. E. 815, 
aff'd, 185 Ga. 303, 194 S. E. 521; Schaffer v. 
Hampton Farmers Mutual Fire 
Company, cited above; Smith v. Penn Town 
ship Mutual Fire Association, 323 Pa. 93; 
Bitonti v. National Liberty Insurance Com- 
pany, 96 Pa. Super. 521.) 


Insurance 


Those who would argue in favor of the 
conjunctive interpretation rely strongly upon 
cases which glibly use the phrase “knowl- 
edge and control” even though the precise 
question of the conjunctive or the alterna- 
tive interpretation was not a real issue in 
the case, nor directly passed upon. The 
lack of uniformity in the derives in 
part from the fact that it is difficult for 
courts to accept the concept that an insured 
can have “control” of a situation if he has 
no “knowledge’”’ of it. 


cases 


I believe that the courts which have re- 
quired the conjunctive interpretation of the 
clause, even though they may not articulately 
express the point, have in mind that the 
insurer prove that the insured had both 
knowledge and control of the means whereby 
the hazard was actually increased, as dis- 
tinct from mere subjective knowledge on 
the part of the insured that his act or con- 


Increase of Hazard 


duct would in fact increase the risk. If the 
reasoning and rule were otherwise, the in- 
sured simply by taking the witness stand 
and testifying that he did not know that the 
particular circumstances increased the risk 
could largely defeat the insurer in almost 
every would be very for an 
insured to testify that “he did not know the 
gun was loaded.” Under circumstances where 
to a skilled and learned person the danger 
might be well apparent, some less skilled 
insured might truthfully be without sub- 
jective knowledge that his act had increased 
the risk. This poses the very basic question 
—is the imnsurer’s liability, under such 
circumstances, to be predicated upon the in- 


case. It easy 


sured’s subjective knowledge and informa- 
tion? It is not to believe that 
the insurer’s obligation was meant to depend 
upon such an insecure and variable circum- 
stance as the insured’s subjective knowledge. 
It seems to me that if the facts show that 
an insured had knowledge of the means 
whereby the hazard was increased, even 
though he did not know that this means 
carried the seeds of potential danger, his 
knowledge is all that is required to suspend 
coverage of the policy. 


reasonable 


\ second aspect of the “control or knowl- 
question involves an approach from 
a different and to me is the most 
favorable to the insurer’s position. We are 
frequently met by the contention that the 
i actual 


edge” 
angle, 


insured must be in possession of 
knowledge of the circumstances increasing 
the hazard. However, many courts of high 
repute have indicated that actual knowl- 
edge is not required, and that the insurer 
has established the element of knowledge 
when it is proved that if the insured had 
exercised reasonable care he would have 
had knowledge of the inherent danger of the 
circumstances. To me this is a reasonable 
view, and one consistent with a fair inter- 
pretation of the clause. The insurers would 
derive little protection from this clause it 
an insured were permitted, in the face of a 
questionable situation, to stand idly by and 
not lift a finger to determine whether the 
circumstance was potentially dangerous. This 
idea is not inconsistent with the underlying 
premise of fire insurance—that an insured’s 
rights will not be defeated simply because 
the fire was caused by his negligence. It 
is an idea which is strictly limited in ap- 
plication to the “increase of hazard” clause. 


This question is particularly fresh in my 
mind because it may be the turning point in 
a case presently pending with which I have 
had some contact. The insured entered into 
a contract with a company which was doing 
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experimental work for the Ordnance De- 
partment of the Army. The research com- 
pany was trying to perfect an incendiary 
mixture which, after having been compressed 
into small pellets, was to be used to ener- 
gize fuel for flame throwers for the United 
States Chemical Corps. The research com- 
pany, seeking only a machine to do the 
physical work of compressing, persuaded 
the insured to permit the experimental mix- 
ture to be made into pellets on one of its 
machines, known as a tablet press. A few 
hours after this processing started there 
was a terrific explosion in the building of 
the insured, resulting in a tragic loss of 
many lives and complete destruction of the 
building. The tablet press, weighing several 
tons, was literally torn from its foundation 
and thrown several feet from its original 
location. There was a crater found where 
the experimental mixture had been placed, 
which was within a foot or two of the 
tablet press. It appeared that the mixture, 
which was being pressed into pellets, had 
somehow exploded. 

In a suit for declaratory judgment, the 
insurer invoked the “increase of hazard” 
clause, contending that the hazard was in- 
creased by means within the knowledge or 
control of the insured. The insured con- 
tended that they did not know that the 
experimental mixture was dangerous and, 
in fact, said that they were informed by the 
research company’s chemist that experi- 
ments with the mixture had demonstrated 
that it was not hazardous and that it would 
not explode. The research company also 
informed officials of the insured that the ex- 
act percentages of the chemicals comprising 
the mixture was a military secret and could 
not be revealed. The first trial resulted in 
a hung jury, the jury having been requested 
to bring in a general verdict. At this trial 
the court instructed the jury, in accordance 
with our request, that it was incumbent 
upon the insurance companies to prove that 
the insured knew, or by the exercise of ordi- 
nary care should have known, that the 
hazard was increased. At the second trial 
the case was submitted to the jury solely on 
special interrogatories. 


This time the court instructed the jury 
to find for the insured if the jury believed 
that the circumstances increased the hazard, 
and that the circumstances were within the 
knowledge or control of the insured. We 
objected to the instruction and insisted 
that it be modified so that the jury would 
find for the insurers if they believed that 
the insured had knowledge or control, or 
in the exercise of reasonable care would have 
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had knowledge of the increase of hazard. The 
court refused to accept this modification. 
The jury answered the first interrogatory in 
the affirmative, saying that the hazard was 
increased. The second and third _inter- 
rogatories were answered in the negative, 
resulting in findings that the increase of 
hazard was not within either the knowledge 
or control of the insured. On motion for 
new trial, we reargued the importance of the 
modified instruction which we had tendered. 
The court finally recognized the reality and 
justice of our contention, and set aside the 
verdict and granted a new trial. The 
importance of the qualification of the “knowl- 
edge” element will be of particular import- 
ance in the retrial of this case. The view 
thus announced by the court should be of 
considerable help to insurance counsel, since 
in most cases where increase of hazard is 
involved the insured can not easily divorce 
himself from the knowledge element if the 
insurer can show that the insured by the 
exercise of ordinary care should have known 
of the increased danger. The view for which 
we contended is supported by Patriotic In- 
surance Company of America v. Franciscus, 
cited above, and Hodge v. Travelers Fire In- 
surance Company, cited above. 


The troublesome element of knowledge is 
frequently found in situations where the in- 
sured has leased his property to a tenant, 
and the tenant has been guilty of some act 
which actually increased the hazard. In 
these cases the courts have consistently 
followed the rule that the rights of the in- 
sured lessor are not defeated unless the 
insurer can prove that the lessor knew, or in 
the exercise of ordinary care should have 
known, of the circumstance which increased 
the hazard. This is not an unreasonable 
view. Since a great part of our fire under- 
writing involves insurance on property which 
is leased to others, it is difficult to justify 
the defeat of the insured lessor’s rights un- 
less he knew of the circumstances which 
increased the hazard. However, such situa- 
tions are equally subject to the qualifica- 
tion that the insured must be defeated if 
by the exercise of ordinary care he should 
have known of his tenant’s impropriety. In 
this connection, it does not appear to be 
necessary that the insured know of all of the 
implications of the tenant’s acts. For ex- 
ample, in the Spinner case, cited above, the 
Supreme Court of Michigan denied recovery 
to an insured owner of a barn, who leased 
the barn for weekly dances. The evidence 
showed that the lessee brought in stoves 
for heating and cooking. The evidence did 
not specifically show that the insured knew 
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that the stoves would be brought in, but 
he did know that the barn was to be used 
for dances. The court held that the mere 
knowledge of the general use of the barn 
for holding dances, a purpose foreign to the 
original use of the barn, was sufficient to 
suspend the insurance. 

When the defense of increase of hazard is 
asserted, the insurance counsel generally 
finds that the insured counters not only 
with a denial that the hazard was increased, 
but also with the alternative affirmative de- 
fense that the increase of hazard was ex- 
pressly permitted by a work and materials 
clause. Many fire policies today, custom 
tailored for various industries, add by en- 
dorsement permission for the insured to use 
the premises for such uses as are usual and 
incidental to the occupancy described in 
the policy. In some states this so-called 
short form of work and materials clause has 
been enlarged so as to grant permission to 
the insured not only to use the premises 
for any purpose usual and incidental to the 
business, but also to bring into the premises 
such materials as are usual or incidental to 
the occupancy of the insured, and in such 
quantities as are needed by the exigencies 
of the insured’s business. In a case where 
this clause is in effect, the essential question 
is one of fact—whether the use of the 
premises or the materials brought in were 
usual and incidental to the occupancy of 


the insured, and in quantities no larger than 
required by the business needs of the in- 
sured. While the work and materials clauses 
are a source of additional difficulty to the 
insurer, they are by no means a blank 
check in favor of the insured. 

Taken all in all, because of the variety 
of factual circumstances, each case will 
necessarily have to be judged upon its own 
facts. When the insurer is confronted with 
circumstances which, when tested realisti- 
cally, have materially altered the risk from the 
one originally undertaken, the insurer should 
suffer no disparagement in public opinion, or 
in the eyes of the law, for asserting this de- 
fense. No reasonable-minded person would say 
that an insurer should pay a loss occasioned 
under circumstances materially different from 
the original risk to which the insurer’s ac- 
ceptance was given, and upon which the 
premium was based. The underwriting of 
such an altered risk is a new and a differ- 
ent contract, intended by neither the insurer 
nor the insured. In most cases the major 
hurdle is the question of whether the hazard 
was actually increased, for in few cases will 
the insured be able to successfully establish 
that he did not have knowledge of, or that 
if he had exercised ordinary care he would 
not have been warned of, the danger. In 
cases where this knowledge is established, 
it will seldom appear that the insured did 
not also have control. [The End] 


GROUP ANNUITIES—BILLION DOLLAR COVERAGE—— 


| Group annuities now in force provide 
a billion-dollar-a-year retirement program 
in the United States, according to the 
Institute of Life Insurance. Future an- 
nual income already set up under them 
is in excess of $1.025 billion. 

These annuity units, written on em- 
ployer-employee groups, comprise the 
largest part of insured pension plans in 
force today. They account for more than 
80 per cent of the persons covered by 
insured pension plans. 

Last year, aggregate premiums paid 
by both employers and employees for 
group annuities totaled $990 million, and 
this year they will top $1 billion. Today, 
although retirement income paid out has 
grown to about $150 million annually, the 
reserves held by the life insurance com- 
panies to assure future payments of re- 
tirement income are nearly $8 billion. 

The major development of group an- 
nuities has been in the past 15 years. By 
1940, after 19 years of writing such plans, 
the annual premiums for group annuities 


had reached only $127 million. By 1950, 
however, they were nearly $700 million | 
and are currently running nearly eight 
times the 1940 figure. 

The group annuities include two broad 
types of contracts, the deferred annuity 
group plan, which covered 2.35 million | 
persons in 3,410 plans at the start of this 
year, and the deposit administration plan, | 
which covered 835,000 persons in 760 
groups. The latter is one of the more 
recent forms of insured pension plans, 
developed to meet the needs of larger 
groups for a more flexible plan. It is a | 
contract under which the insurer man- 
ages a fund into which all annual de- 
posits go, and which is drawn upon at 
retirement to pay the single premium 
cost of the retirement income then deter- 
mined to be payable. 

New group plans contracted for last 
year numbered 430, which was 4 per cent 
fewer than the year before, but 19 per 
cent more than the largest previous year’s 
total. 
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Fire Insurance Problems in the Atom} 


The author is general counsel, Associ- 
ated Factory Mutual Fire Insurance 
Companies, Providence, Rhode Island. 


NTO ONE likes to be considered a log in 
~ the path of progress. Recent press re- 
ports have indicated that one of the major 
snags in the program to put the gigantic 
energies released through our new under- 
standing of nuclear physics to work for 
humanity in general, and the people of the 
United States in particular, results from the 
reluctance of insurance companies to pro- 
vide the required insurance protection. The 
fire insurance companies are neither asleep 
nor afraid. Like everyone else faced with 
the problems of fitting atomic energy into 
our civilian economy, they are studying fast 
and moving slowly. They are convinced 
that real progress will come with better 
understanding. 

The Atomic Energy Commission, at the 
suggestion of the insurance industry, ap- 
pointed an insurance study group, consist- 
ing of representatives of the fire and casualty 
companies, for the following stated purposes : 

(a) to review insurance problems created 
by expanded industrial participation in 
atomic energy; 

(b) to develop information and criteria 
with respect to the insurability of industrial 
atomic energy installations and undertak- 
ings; and 

(c) to make appropriate recommendations 
to the commission, including any specific 
legislation that may be considered necessary. 

The report of the study group, released 
on July 13, 1955, makes the following com- 
ment on insurance against physical damage 
hazards: 

“1. The catastrophe potential, although re- 
mote, is more serious than anything now 
known in industry. 
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“2. The possibility of a serious catastrophe 
seems very remote because of: 

“(a) substantial progress made in the de- 
velopment of controls to prevent a dangerous 


incident, and 


“(b) the development of features for con- 
tainment of the results of a reactor failure 
should the multiplicity of controls fail. 

“3. The insurance capacity for the physical 
hazards as now applicable to more hazardous 
types of chemical operations appears to be 
adequate to cover atomic reactor plants. If, 
however, the reactor should be located in 
proximity to large existing industrial plants, 
the increased exposure of the latter may be 
beyond the capacity of the insurance industry. 
This question will require further study.” 

It is not my purpose to discuss the under- 
writing problems which face property in- 
surance companies in the Atomic Age. We 
can leave these to the executives who direct 
the companies, confident that they will meet 
this new challenge as successfully as they 
faced those of the past. Rather, we 
wish to examine the legal complexities 
which will face the fire insurance companies 
in providing insurance in the not too distant 
future when the atomic reactor will provide 
a source of power for many of our com- 
munities and the use of radioactive ma- 
terials will be common in industry; when 
every university of any consequence will 
have a research reactor, and every hospital 
will use radioactive isotopes as part of es- 
tablished diagnostic and curative procedures. 
In the past ten years, 30 reactors have been 
built and operated in the United States, all 
under the control and supervision of the 
AEC. Now that the doors have been opened 
to private industry by the Atomic Energy 
Act of 1954, we read regular announcements 
of reactors of all sizes and types to be built 
for power or research. Many of them will 
be in or close to major population centers. 
No matter what philosophical doubts or un- 
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certainties we may have, the jinni cannot 
be put back in the bottle. The Atomic Age 
is upon us, whether we like it or not. 


From the standpoint of the fire insurance 
industry, one major question must be con- 
sidered: Js the process of nuclear fission or 
fusion, with its generation of substantial 
quantities of heat, a “fire’ as the term is used 
in the standard fire insurance policy? If 
there is some uncertainty as to whether or 
not the process of nuclear reaction involves 
“fire,” is it desirable or necessary for the 
fire insurance companies to introduce clari- 
fying language into their policies to make 
it clear that they do or do not cover direct 
physical damage to the property they insure 
which results from such nuclear reaction? 
To state the problem in its simplest terms— 
assume that insured property over a wide 
area is contaminated by radioactive ma- 
terial as the result of a reactor running out 
of control (the Chalk River situation en- 
larged to the Nth power). In that case, will 
the radioactive material be considered the 
equivalent of smoke that is the result of a 
burning building, and will the resulting dam- 
age be covered by the standard fire insur- 
ance contract? 


This problem, quite obviously, involves 
a discussion of the nature of fire from both 
a scientific and a legal standpoint. Let’s 
start with the scientists first: The National 
Fire Protection Association’s Handbook of 
Fire Protection, under its caption “Principles 
of Combustion,” says: 


“Fire may be defined as rapid oxidation 
with the evolution of light and heat. Com- 
bustion, in its broader sense, includes not 
only the process of chemical combustion 
with oxidation, but combustion with 
chlorine and various other substances. Com- 


also 


1 (Tenth Ed.), Ch. 5, p. 57. 

2G. E. Strecher, Comburology, Fire Preven- 
tion & Protection Fundamentals (The Spectator, 
1953), Ch. 4, p. 24. 
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bustion may occur in an atmosphere of 
chlorine as well as in oxidation, but, for 
more practical purposes, the protection en- 
gineer is concerned only with combustion 
and oxidation.” * 


Another definition is as follows: 


“In simple parlance, fire is a visible light 
emitted by the reaction caused by the ap- 
plication of heat to a substance or element 
whereby its molecular structure is caused to 
disintegrate into atoms giving off heat and 
energy.” * 


These definitions would seem to indicate 
a distinction between “fire” and an atomic 
reaction, since they both require a chemical 
reaction and molecular disintegration. 


Support for the theory that ordinary com- 
bustion and atomic fission are closely re- 
lated comes from the Smyth report. In the 
very opening of this report, when discussing 
the basic Einstein equation for the transfer 
of mass into energy, Dr. Smyth says: 


“The extreme size of this conversion 
figure was interesting in several aspects. 
In the first place, it explained why the 


equivalence of mass and energy was never 
observed in ordinary chemical combustion. 
We now believe that the heat given off in 
such a combustion has mass associated with 
it, but this mass is so small that it cannot 
be detected by the most sensitive balances 
available. (It is of the order of a billionth 
of a gram per mole.)” * 


The same point was made in the official 
British Information Service statement of 
August 12, 1945: 


“It is convenient at this point to consider 
the form of this reserve of energy in atomic 
nuclei. \s long 1905, Einstein 
showed that, according to the theory of rela- 
tivity, there is no essential difference be- 
tween mass and energy, but that energy has 

energy. For 
many years the proof that energy and mass 
were equivalent depended on indirect, al- 
though conclusive, evidence. The reason for 
this lack of immediate evidence is the ex- 
treme size of the ratio between mass and 
energy. For example: a mass of one ounce 
transforined entirely into heat energy would 
be sufficient to convert nearly a million tons 
of water into steam. The fantastic size of 
the figure for conversion of mass to energy 
explains why a loss of mass has never 


ago as 


mass and mass represents 


® Henty D. Smyth, Atomic Energy for Mili- 
tary Purposes, p. 2, par. 1.5. 
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been observed in ordinary chemical processes; 
the heat given off in combustion has, we be- 
lieve, mass associated with it, but its amount 
ts so small that it cannot be detected by the 
most sensitive balance.” 

There is some hope in the Canadian 
statement of August 13, 1945, which con- 
tains the following paragraph: 

“The bursting of a molecule of high ex- 
plosive is a chemical process—one of the 
many chemical processes that are familiar 
to us, like the rusting of iron and the burn- 
ing of coal. These processes are brought 
about by the forces between atoms which are 
called chemical forces. The bursting of the 
uranium atom, on the other hand, is caused 
by the forces inside the atomic nucleus, forces 
enormously stronger than the chemical 
forces between atoms.” 

That this concept of a basic similarity 
between a nuclear chain reaction and fire is 
being widely accepted is indicated by the 
use of the term “nuclear fire in an atomic 
furnace” in articles on this subject. For 
example, in a series of articles which re- 
cently appeared in the Journal of Commerce, 
is the following: 

“Atomic power, in short, is not something 
like electricity, but something like coal 
power or oil power. The atom is thus a 
fuel which can be made to produce elec- 
tricity. This is why a controlled nuclear 
chain reaction has been described as a 
‘nuclear fire’ in an ‘atomic furnace’ or re- 
actor, in which atomic ‘fuels’—fissionable 
materials—are ‘burned’—fissioned—to pro- 
duce heat for useful purposes.” 





It is quite common in the literature to 
refer to the “ashes”—waste products—and 
to the burning of atomic fuel in the reactor. 
Throughout the literature the point is made 
that the atomic reactor is the equivalent of 
the furnace in the ordinary power plant in 
which fuel is burned in an atomic fire to 
produce heat. 

The term “fire” has no recognized legal 
meaning. In Black’s Law Dictionary the 
statement is made: 

“The juridicial meaning of the word does 
not differ from the vernacular.” 

In support of this contention, Black gives 
the following legal citations: 

“The word ‘fire’, as used in insurance 
policies, does not have the technical mean- 
ing developed from analysis of its nature, 
but more nearly the popular meaning, being 


Opinions of qualified experts, as 
quoted by the author, give strong 
support to the position that a nuclea 
reaction is not a “fire.” 


an effect rather than an elementary principle, 
and is the effect of combustion, being equi- 
valent to ignition or burning, but heat is 
not fire, though fire proximately may cause 
loss from heat.” * 


“The ordinary meaning of the word, as 
used in an insurance: policy, includes the 
idea of visible heat or light.” * 


In the event that the public accepts the 
idea of an atomic fire, using fissionable ma- 
terial as fuel producing heat in a reactor, 
we might very well face the possibility of 
a claim brought by a policyholder based 
on the contention that the process of 
nuclear fission in a reactor was a “fire,” and 
that loss which resulted to insured property 
when the reactor ran out of control was 
loss from a “hostile fire.” 


The standard fire insurance policy required 
by statute in over 25 states and used in all 
states, requires the insurance company to 
insure against “all direct loss by fire.” 
There is no definition of the term “fire” in 
the policy, and, since this is a standard 
statutory policy, it is impossible for the 
insurance company to deny liability for loss 
due to fire except where such loss falls within 
the exclusions already contained in the policy. 


In lines 11-14 there is a statement of 
certain exclusions, but none of these exclu- 
sions would be applicable to a nuclear re- 
action or radioactive contamination which 
results from a runaway nuclear reaction. 
There is, of course, an exclusion of loss 
caused by “enemy attack by armed forces, 
including action taken by military, naval 
or air force, in resisting an actual or im- 
mediately impending attack.” This exclu- 
sion would permit the fire insurer to deny 
liability in the event of an enemy attack 
by atomic or hydrogen bombs. It would not ap- 
ply to an accident at a nuclear reactor which 
did not in any way involve enemy attack. 

If any of us had a case involving this 
point we would present expert testimony. 
A number of experts were, therefore, asked 
for their opinions. They were- unanimous 





4 Lavitt v. Hartford County Mutual Fire In- 
surance Company, 105 Conn. 729, 136 Atl. 572. 
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5 Security & Insurance Company of New Haven 
v. Choctaw Coal & Oil Company, 149 Okla. 140, 
299 Pac. 882-884. 
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in believing that there is a valid distinction 
between “fire,” as the term is now under- 
stood, and an atomic reaction. Let them 
speak for themselves. 


Three members of the faculty of Massa 
chusetts Institute of Technology have pre- 
sented the following opinions: 


“To my way of thinking, fire is the com- 
bination with oxygen, even though chemists 
may refer to other reactions as examples 
of generalized combustion. There is no 
chemical combination in nuclear reactions, 
I would not classify them as fire.” (Professor 
Robley D. Evens, Department of Physics.) 


“T do not think that the process of nucleat 
fission itself might be considered as fire 
I believe that the term fire in a legal sense 
would have to involve the reaction of < 
material with oxygen to produce combus 
tion, accompanied by the emission of visible 
light. Within this definition of the term 
while nuclear fission might produce fire, i 
in itself could not be considered as being 
fire.” (George R. Harrison, dean of science. ) 


“Characterizing nuclear fission as a ‘fire’ 
is completely erroneous. Webster defines 
fire as ‘the principle of combustion as mani 
fested in light, and heat, especially flame’ 
Combustion (reaction with oxygen) is not 
involved in nuclear and except in 
unusual circumstances there is no flame.” 
(Professor Manson Benedict, Department oi 
Chemical Engineering. ) 


fission 


Also, let me quote the opinion of a man 
close to the subject, Dan F. Hayes, chief, 
Safety and Fire Protection Branch, Atomic 
Energy Commission: 

“Here in the AEC, a series of borderline 
cases arose in which it became desirable to 
establish a definition of just what a fire is, 
though this doesn’t necessarily make it 
legal. We use the one which says: ‘A fire 
is defined as a self-sustaining combustion 
accompanied by heat, light, and in most 
cases smoke.’ Now, a self-sustaining nuclear 
reaction obviously meets the same require- 
ments with the exception that it does not 
necessarily, and frequently does not, emit 
light or smoke. Combustion as normally 
thought of is chemical 
tion, while nuclear fission involves a 
clear reaction. 


basically a reac- 


nu- 


“Tn all chemical reactions, the individual 
atoms are rearranged but not destroyed. 
When uranium burns in air, uranium atoms 
in the metal are converted to uranium 
atoms joined with oxygen to produce uranium 
oxide and, in nuclear fission, the uranium will 
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Ke literally destroyed but not rearranged. 
*t is therefore doubtful that nuclear fission 
sould properly be classed as combustion. 

“If two suitably-sized pieces of fissionable 
smaterial such as plutonium were slowly 
“brought together in an atmosphere of helium, 
»a point would be reached where a self-sus- 
‘taining nuclear reaction could be made to 
‘occur involving emission of heat but no 
light. If the reaction were conducted at a 
still higher rate, more heat would be emitted 
together with some light (the light being 
due to effects of nuclear radiation on the 
helium). At still higher rates of reaction, 
the metallic pieces of plutonium would be 
heated to incandescence and could actually 
melt. The mere melting of the plutonium 
would not necessarily cause any change in 
the rate of the nuclear reaction. If the 
proper physical conditions existed, it is 
even conceivable that the nuclear reaction 
would continue when the rate of heat evolu- 
tion was sufficient to volatilize the plutonium. 


“Now, if in the above example, oxygen 
were substituted for the helium and all 
other conditions remained the same, a 
point would be reached where the metal 
would be heated to its ignition temperature 
and would burn in a normal manner, and 
would continue to burn irrespective of 
whether the nuclear reaction were stopped 
or allowed to continue. Two different reac- 
tions are obviously involved. If the plu- 
tonium oxides formed by the combustion 
were suitably arranged, it would again be 
possible to establish a self-sustaining nuclear 
reaction! It would appear therefore that the 
combustion and nuclear reactions are in 
two different ball clubs. 


“Tn the above it would appear that a nu- 
clear reaction cannot be classed as a fire 
and that both a fire and fission may occur 


simultaneously. This was our reasoning. 


“Nuclear reactions may emit heat at a 
rate sufficient to cause ignition of com- 
bustible materials at remote distances, as 
is the case in an atomic bomb. But, to say 
that the heat created by a nuclear reaction 
is a fire, is obviously as fallacious as to 
say that heat from an electric iron or infra- 
red lamp is in itself a fire. 

“So, to add to the confusion, plutonium 
or uranium can be burned completely, that 
is, combined with oxygen, though comply- 
ing with the definition given above, and still 
produce fission. The first pile at Chicago 
in 1942 was largely made up of uranium 
oxide (which is ‘ashes’ from an ordinary 
fire). You could also take some of the 
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so-called ‘ashes’ of plutonium .or uranium 
remaining after a complete fission and 
oxidize them, producing a fire with light, 
heat, and:smoke. (I wouldn’t recommend 
it since they would be extremely radioactive. )” 


These opinions, by qualified experts, give 
the strongest possible support to the posi- 
tion that a nuclear reaction is not a “fire,” 
and that any loss resulting from it should 
not come under the coverage given by the 
standard fire-policy. 


With the experts on record that “fire” and 
nuclear reaction are substantially different, 
we must search the decisions in order to 
determine how the courts have interpreted 
the term “fire” in those cases where it was 
before them. The cases are overwhelming 
in holding that “fire” must be strictly con- 
strued. One of the recognized insurance 
legal textbooks (Richards on Insurance (Fifth 
Edition), Volume 3, Section 504) states: 


“Loss by fire means the result of the 
ignition of the property insured or of some 
substance near to it. Nor is damage 
by any degree of heat alone without flame 
or glow covered.” 


The general position of the courts was 
well summed up in O’Connor v. Queen Insur- 
ance Company, 140 Wis. 388, 122 N. W. 1038, 


in the following words: 


“This position involves the construction 
of the words of the policy ‘direct loss or 
damage by fire’, and leads to a consideration 
of what fires are within the contemplation 
of the policy. No limitation is placed upon 
the word ‘fire’ by the language of the 
policy itself, but it is said that ‘contracts 
of insurance are to be construed according 
to the sense and meaning of the terms 
which the parties have used; and, if they 
are clear and unambiguous, the terms are 
to be taken and understood in their plain, 
ordinary, and proper sense’.” 


This is in line with the general distinc- 
tion the courts have made between “friendly” 
and “hostile” fires, which is based on the 
court’s understanding of the intent of the 
parties when the policy was written. It is 
worth noting that this is one of the few 
instances where the courts have construed 
a possible ambiguity in favor of the in- 
surers, since they felt in doing so they 
were carrying out the intent of the parties. 


Perhaps most in point is Western Woolen 
Mill Company v. Northern Assurance Com- 
pany,’ where recovery was denied under a 
fire policy for damage to wool, caused by 


spontaneous combustion with smoke and 
heat while the wool was submerged during 
a flood. The court said: 


“That the wool, submerged for the timel 
mentioned, became smoking hot, may be 
conceded; that spontaneous combustion, 
caused by the being submerged in 
water, existed, may also be conceded; and 
still the plaintiff has not shown any direct 
loss by ‘fire’ as that word is’ used and 
known to the public generally. Fire is 
always caused by combustion, but combus- 
tion does not always cause fire. The word 
‘spontaneous’ refers to the origin of the 
combustion. It means the internal develop- 
ment of heat without the action of an ex- 
ternal agent. Combustion, or spontaneous 
combustion, may become so rapid as to 
produce fire; but, until it does so, combus- 
tion cannot be said to be fire. ‘Fire’ is de- 
fined in the Century Dictionary as ‘the 
visible heat or light evolved by the action 
of a high temperature on certain bodies, 
which are in consequence styled inflam- 
mable or combustible’. In Webster’s Dic- 
tionary ‘fire’ is defined as ‘the evolution of 
light and heat in the combustion of bodies’, 
No definition of fire can be found that does 
not include the idea of visible heat or light, 
and this is also the popular meaning given 
to the word. The slow decomposition of 
animal and vegetable matter in the air is 
caused by combustion. Combustion keeps 
up the animal heat of the body. It causes 
the wheat to heat in the bin and in ‘the 
stack. It causes hay in the stack and in 
the mow of the barn to heat and decompose. 
It causes the sound tree of the forest, when 
thrown to the ground, in the course of years 
to decay and molder away, until it becomes 
again a part of mother earth. Still we never 


wool 


speak of these processes as ‘fire’. And why? 


Because the process of oxidation is so slow 
that it does not, in the language of the 
witness at the trial, produce a ‘flame or 
appears, without 
evidence, that there was 
visible heat or light 


contradiction, 
not at 
in or 


glow’. It 
from the 
any time 


about this wool.” 


any 


If the past is any guide, therefore, the 
fire insurance business may feel reasonably 
sure that recovery for loss due solely to 
nuclear reaction is not under the 
statutory fire policy. 


covered 


A somewhat similar problem is presented 
under the explosion coverage now provided 
by endorsement under most fire insurance 
policies. This is not a statutory coverage 


’ 





®139 F. 637 (CCA-1), cert. den. 199 U. S. 608. 
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e 
Would a runaway atomic reaction, in 
itself, be held to constitute an ex- 
The answer, states the 


plosion? 


author, would depend upon the cir- 
cumstances of the incident. 


and it would be possible for the insurance 
carriers to make any change they felt was 
necessary in the wording of their forms 
without legislation. Coverage is now af- 
forded for any direct loss to the property 
caused by and the exclusions 
applicable to the explosion coverage would 
not permit a denial of liability if the explo- 
sion was due to a runaway atomic reaction. 
We, therefore, have a second question: 
Would a runaway atomic reaction, in itself, 
be held to constitute an explosion? 


explosion, 


The answer would undoubtedly depend 
the circumstances surrounding the 
incident. There would to be some 
kind of a bursting or breaking of the re- 
actor or its container before the question 
could be The melting away of a 
fuel element tube would not be enough in 
itself, but if it were followed by a chemical 
reaction of great violence the question might 
well be raised. The following instruction by 
a trial judge, which was upheld on appeal, 
is probably close to the present rule: 


upon 
have 


raised. 


“Hence an explosion is an idea of degree, 
and the meaning of the word in each case 
must be settled not by any fixed standard 
of accurate measurement but by the com- 
mon experiences of men in matters of that 
sort. The term is to construed in its 
popular sense as understood by ordinary men 


be 


“Explosion means a sudden vioient burst- 
ing or breaking caused by an internal force 
and accompanied by a sudden rapid 
expansion of air and a sharp noise or report. 
I am giving you several different definitions 
of explosion, gentlemen. Webster 
‘An explosion is defined to be the act of 
exploding, detonation, a violent bursting or 
expansion with noise following the sudden 
production of great pressure, as in the case 


or 


Says: 


of explosives, or a sudden release of pres- 
sure as in the disruption of a steam boiler.’ 
“While an explosion may be caused by 


combustion such may not be the only cause 


7 Lever Brothers Company v, Atlas Assurance 
Company, 4 Fire and Casualty Cases 457, 131 F. 
(2d) 770. 


Fire Insurance Problems 


of the occurrence. Explosions may occur 
by reason of the creation, expansion and re- 
sulting pressure of steam well by 
ignition or combustion.” * 


as as 


Recent decisions have shown a tendency 
to stretch the definition of explosion. 


An excellent discussion, citing the recent 
cases, will be found in 28 A. L. R. (2d) 997. 
Whether not property 
by a runaway nuclear reaction will be cov- 
ered under the explosion insurance now 
afforded cannot be determined in advance, 
but will depend upon the circumstances of 
the incident. 


or loss to caused 


One problem solved brings up another. 
If a explosion should occur at a 
nuclear power plant and, as a result, the 
reactor should run out of control, would 
the property insurance companies be liable 
for resultant damage at the atomic plant 
and at outside properties under their stand- 
ard and the usual extended 
coverage endorsement? Here the issue hangs 
much more in the balance. It is established 
that under the doctrine of proximate cause 
the companies may be liable for loss even 
though there was no fire in the insured 
property. Court after court has held “that 
the words ‘direct cause’ ordinarily 
synonymous in legal intendment with ‘proxi- 
mate cause’, a rule applicable to causes involv- 
ing the construction of an insurance policy.” * 


fire or 


fire policies 


are 


Perhaps the best known decision is that of 
Supreme Judicial Court of Massachusetts in 
Lynn Gas & Electric Company v. Meriden 
Fire Insurance Company,’ where fire caused 
a short circuit which, in turn, badly damaged 
a generator and other machinery. The court 
that the entire due to fire 
“when it is said that the cause to be sought 
is the direct and proximate cause, it is not 
meant that the or agency which is 
nearest in time place to the result is 
necessarily to be chosen . The primary 
cause may be the proximate cause of a 
disaster, though it may operate through 
successive instruments, as an article at the 
end of a chain may be moved by a force 
applied to the other end ... In the present 
case the electricity was one of the forces 
of nature—a passive agent working under 
natural was known 
when the insurance policies were issued. . 
The fire worked through agencies in the 
building, the atmosphere, the metallic ma- 
chinery, electricity, and other things; and, 


’ Dixie Pine Products Company v. Maryland 
Casualty Company, 4 Fire and Casualty Cases 
599. 133 F. (2d) 583. 

* 158 Mass. 570, 33 N. E. 


said loss was 


cause 


or 


laws—whose existence 
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working precisely as the defendants would 
have expected it to work if they had 
thoroughly understood the situation and 
the laws applicable to the existing condi- 
tions, it put a great strain on the machinery 
and did great damage. No new cause acting 
from an independent source intervened.” 


The position of insurers in defending 
against any such claims will undoubtedly be 
based on the rule of reasonable probability 
set out by Judge Cardozo in Bird v. St. Paul 
Fire & Marine Insurance Company.” The 
following quotation from Cardozo’s opinion 
is directly in point on this problem: 

“The case comes, therefore, to this: Fire 
must reach the thing insured, or come 
within such proximity to it that damage, 
direct or indirect, is within the compass 
of reasonable probability. Then only is it 
the proximate cause, because then only may 
we suppose that it was within the contem- 
plation of the contract. In last analysis, 
therefore, it is something in the minds of 
men, in the will of the contracting parties, 
and not merely in the physical bond of 
union between events, which solves, at least 
for the jurist, this problem of causation. 
In all this, there is nothing anomalous. 
Everything in nature is cause and effect 
by turns. For the physicist, one thing is the 
cause; for the jurist, another. Even for 
the jurist, the same cause is alternately 
proximate and remote, as the parties choose 
to view it.” 

In other cases the courts have pushed 
the proximate-cause rule to extremes, in- 
cluding the case in which recovery was 
made under a fire policy for flood damage 
because the employees were ordered to 
vacate the building because of a nearby fire.” 


Under the circumstances, we must consider 
the possibility that losses might be collected 
for radioactive contamination if a fire or 
explosion was the proximate cause. Per- 
haps we should consider how serious such 
contamination can be. There has been a 
recent loss (1951) involving a capsule less 
than an inch long containing 3.74 grams 
of radium salt and barium sulfate. The 
capsule fractured, broke or exploded with 
resultant loss of the contents and con- 
tamination of the laboratory and adjacent 
premises. The plant was shut down for an 
extended period while the premises were 
decontaminated. Claim has been made for 
many thousands of dollars in use and oc- 





cupancy and property loss on the ground 
that the loss was due to an explosion cov- 
ered under the extended coverage endorse- 
ment. In another case, in which a glass 
capsule containing 40.3 mg. of radium sul- 
fate was stepped on and broken, it took 
three months of difficult work to clean up 
the building to the satisfaction of the agency 
responsible for the safety of personnel. 


Faced with losses of this magnitude, 
multiplied many times by possible exposure 
to contamination over a wide area, the in- 
surance companies might well consider an 
exclusion to be added to their standard 
forms which would clearly set out their 
intent. Such an exclusion would deny lia- 
bility for direct or indirect loss, or damage 
resulting from a nuclear reaction or from 
the discharge or release of radioactive ma- 
terial from a nuclear reactor. They might 
also follow the present practice with respect 
to electrical arcing and include in their 
forms a statement that a nuclear reaction 
itself is not a fire or an explosion within 
the intent and meaning of the policy. 


Such an exclusion would still leave the 
companies with liability for individual losses 
in a plant, laboratory or hospital from radio- 
active contamination which resulted from 
the release of radioactive material as the 
direct consequence of an insured peril. Such 
losses are definitely insurable and can be 
absorbed in the rate structure. It would 
remove, however, the possibility of a mas- 
sive catastrophe loss from a runaway re- 
actor, even though the original cause of the 
incident was an insured peril. 


The use of such an exclusion is, of course, 
predicated on the fact that claims for such 
contamination can be collected from the 
operator of the reactor, who can, in turn, 
secure insurance against damage to both 
his own property and the property of others 
as a result of a runaway reaction. As was 
pointed out earlier, an insurance study 
group has been working on this problem 
and there is hope for a solution. 


I cannot presume to speak for the entire 
fire insurance industry, but the Factory 
Mutuals, whom I represent, have stated 
their willingness to participate in any in- 
dustry pool, or pools, organized to provide 
insurance protection for the operators of 
a nuclear power plant or any related installa- 
tion against any loss of any type that is 

(Continued on page 704) 





10 224 N. Y. 47, 120 N. E. 86. 
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11 Princess Garment Company v. Fireman’s 
Fund Insurance Company, 2 Fire and Casualty 
Cases 611, 115 F. (2d) 380. 
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Jurisdiction of the Federal Trade Commission 
over Trade Practices of Insurers 


By DONALD KNOWLTON 


Mr. Knowlton is Insurance Commis- 
sioner of New Hampshire. He delivered 
| this paper at the annual meeting of 
the Insurance Law Section of the | 
American Bar Association, August 23. | 
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N CONSIDERING a subject as broad 

as this one from a legal point of view, 
many phases of the law are encountered. 
In the space allotted to this paper, it would 
be impossible to cover every contention 
which has been: made with reference to 
the subject matter. In making any research 
on the question, the researcher inevitably 
encounters collateral questions which tempt 
further research. These could be carried 
on almost indefinitely. Consequently, it 
should be clearly understood in the begin- 
ning that no attempt has been made to 
consider every phase of the problem. 


In the light of the present situation and 
as a strict legal proposition, the question 
of the jurisdiction of the Federal Trade 
Commission over trade practices of insurers 
is probably only of interest to attorneys 
representing insurance companies. How- 
ever, should the determination of this ques- 
tion result in the enforcement of a measure 
of federal supervision over insurers, it 
would be a matter of more general interest 
to all attorneys because a change would 
be effected in the entire method of super- 
vising the business of insurance. The time- 
honored concept that the business of in- 
surance is completely supervised by the 
states would be shattered. Great confusion 
would be created and much long and ex- 
pensive litigation would ensue, none of 
which would be in the public interest. 


Insurance Held 
to Be Interstate Commerce 


Under the doctrine of the case of Paul 
v. Virginia, 8 Wall. 168 (1868), the Federal 


Jurisdiction of FTC 





Trade Commission would have no jurisdic- 
tion over the business of insurance, because 
that case was generally recognized as au- 
thority for the proposition that such busi- 
ness was not interstate commerce. The 
jurisdiction of the Federal Trade Commis- 
sion by statute is limited to unfair methods 
of competition and unfair acts or practices 
in commerce. Thus, no jurisdiction was 
claimed on behalf of the Federal Trade 
Commission until after the decision on 
June 5, 1944, in U. S. v. South-Eastern 
Underwriters Association, 5 Fire AND CASsu- 
ALTY CAsEs 194, 322 U. S. 533. The opinion 
of the court distinguished this case from 
Paul v. Virginia and held that the business 
of insurance was commerce and when con- 
ducted across state lines was interstate 
commerce. 


Source of Jurisdiction of FTC 


The source of the jurisdiction of the 
Federal Trade Commission is the Federal 
Trade Commission Act as amended. The 
original act was passed September 26, 
1914, Federal Trade Commission Act, 38 
Stat. 719, as amended, 15 USC Sections 
44, 45. Section 5 of the Federal Trade 
Commission Act reads in part as follows: 


“(a) Unfair methods of competition in 
commerce and unfair acts or practices in 
commerce are declared unlawful. The com- 
mission is empowered and directed to pre- 
vent persons, partnerships or corporations 
‘ from using unfair methods of com- 
petition and unfair or deceptive acts or 
practices in commerce.” 


Intermediate Jurisdiction 


From the date of the decision in the 
South-Eastern Underwriters case to March 
9, 1945, which was the effective date of 
the McCarran Act, 59 Stat. 33, as amended 
by 61 Stat. 448, 15 USC Sections 1011-1015 


(Public Law 15, Seventy-ninth Congress), 
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the Federal Trade Commission had juris- 
diction over unfair methods of competition 
in commerce and unfair acts or practices 
in commerce in the insurance field. This 
jurisdiction, however, was not exercised 
during this period. 


Jurisdiction Limited by Congress 
Trade 
passage 
The 
Act 


The jurisdiction of the Federal 
Commission was limited by the 
of the McCarran Act, as amended. 
pertinent portions of the McCarran 
are as follows: 

“That the Congress hereby declares that 
the continued regulation and taxation by 
the several states of the business of insur- 
ance is in the public interest, and that 
silence on the part of Congress shall not 
be construed to impose any barrier to the 
regulation or taxation of such business by 
the several states. 


“Sec. 2(a) The business of insurance and 
every person engaged therein, shall be sub- 
ject to the laws of the several states which 
relate to the regulation or taxation of such 
business. 


“(b) No act of Congress shall be con- 
strued to invalidate, impair, or supersede 
any law enacted by any state for the pur- 
pose of regulating the business of insur- 
ance, or which imposes a fee or tax upon 
such business, unless such act specifically 
relates to the business of insurance; pro- 
vided that after June 30, 1948 the Act of 
July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton 
Act, and the Act of September 26, 1914, 
known as the Federal Trade Commission 
Act, as amended, shall be applicable to the 
business of insurance to the extent that 
such business is not regulated by state 
law.” 

From the provisions of the McCarran 
Act, it will be seen that from March 9, 
1945, its effective date, to June 30, 1948, 
the Federal Trade Commission Act did 
not apply to the business of insurance. 
Beginning on June 30, 1948, the 
Trade Commission Act does apply to the 
business of insurance “to the extent that 
such business is not regulated by state 
law.” It thus becomes important in deter- 
mining the question of jurisdiction to in- 


Federal 


quire what is meant by the words “to the 
extent that such business is not regulated 
by State law.” 

It might be noted that the constitution- 
ality of the McCarran Act has been upheld 
in Prudential Insurance Company v. Benjamin, 
11 Lire Cases 837, 328 U. S. 408, 439 (1946). 


Interpretation of ‘‘Is’’ 


It has been contended by that 
the word “is” as used in the phrase “to the 
extent that such business is not regulated 
by state law” means that only such state 
regulatory laws as had been passed prior 
to the passage of the McCarran Act could 
be considered as effecting a limitation of 
the jurisdiction of the Federal Trade Com- 
mission. In other words, it is claimed that 
state regulatory statutes passed after the 
McCarran Act do not effectuate a limitation 
of jurisdiction nor would any such laws 
passed in the future effectuate a limitation. 
That such an interpretation is unreasonable 
can be inferred from the language used in 
the case of Prudential Insurance Company v 
Benjamin (page 429), where the Court, in 
referring to the McCarran Act, said: 


some 


“Obviously Congress’ purpose was broadly 
to give support to the existing and future 
systems for regulating and taxing 
insurance.” 


state 
the business of 

Any future state for regulating 
the business of insurance must of necessity 
include future regulatory legislation. Con- 
gress, in declaring that the continued regu- 
lation by the several states of the business 


system 


of insurance is in the public interest, mani- 
fested an intent to recognize future state 
regulatory legislation. 


Interpretation of ‘‘Regulated 
by State Law” 

In examining the meaning of the proviso 
clause of the McCarran Act (Section 2(b)), 
it is necessary to consider what is meant 


by “regulated.” Webster’s dictionary de- 
fines “regulate” as “to direct by rule or 
restriction; to subject to governing princi- 
ples or laws.” The courts have interpreted 
the word “regulate” to mean to adjust, 
govern, direct or manage in accordance 
with established standards or rules.t. In 
the Western Union case, the Court said: 





1 St. Louis v. Western Union Telegraph Com- 
pany, 149 U. S. 465 (1893); City of Savannah v. 
Robinson, 81 Ill. App. 471 (1899); Van Ingen v. 
Hudson. Realty Company, 106 App. Div. (N. Y.) 
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444, 94 N. Y. S. 645 (1905): State ex rel. Wagner 
v. Fields, 218 Mo. App. 155, 167, 263 S. W. 853, 
857 (1924) ; State ex rel. Hollywood Jockey. Club, 
Inc. v. Stein, 133 Fla. 530, 182:So. 863 (1938). 


IL J— October, 1955 





“to the 
rulated 


tution- 
upheld 
njanun, 


(1946). 


e that 
‘to the 
rulated 
1 state 
prior 
could 
ion of 
Com- 
d that 
the 
itation 
laws 
tation. 
ynable 
sed in 
any wv 
irt, in 


roadly 
future 
faxing 


lating 
essity 
Con- 
regu- 
siness 
mani- 
state 


‘OViSO 
(b)), 
neant 
, de- 
le or 
rinci- 
reted 
Ijust, 
lance 
Pe 


agner 
, 853, 
Club, 
1938). 


1955 


“The word ‘regulate’ is one of broad 
import. It is the word used in the Federal 
Constitution to define the power of Con- 
gress over foreign and interstate commerce, 
and he who reads the many opinions of this 
will perceive how broad and com- 
prehensive it has been held to be.” 


court 


It is apparent that the McCarran Act 
does not use the word “regulate” in a strictly 
technical sense. In passing the act, Con- 
gress must have been aware of the varying 
patterns of state regulation as between the 
states. It is then fair to conclude that 
Congress did not intend any particular type 
or standard of regulation or control. In 
view of the presumption that Congress 
must have been aware of the various 
patterns of state regulation of the insurance 
business, it is clear that the word “regu- 
late” was intended to refer to regulation 
and control by state administrative officials 
under whose jurisdiction unfair trade prac- 
tices in the business of insurance would 
come, namely commissioners of insurance. 


It is important to consider that Congress, 
in redefining the scope of federal and state 
laws, made a delicate political adjustment 
for the purpose of permitting the states to 
continue the regulation of the business of 
insurance unhampered, to the extent pro- 
vided by the McCarran Act, by federal 
legislation relating to interstate commerce 
and for the purpose of preventing c¢om- 
plications and duplication in law enforcement. 

The McCarran Act will be liberally con- 
strued to support state regulation and 
strictly construed against any attempt by 
the Federal Trade Commission to affirm 
jurisdiction.” 


Nature of State Laws Needed 


It is obvious that in order to determine 
whether or not a state statute is suf- 
ficient to preserve the jurisdiction of a 
state over the business of insurance, it is 
necessary to carefully appraise the intent 
and effect of such a state statute. No 
attempt is made in this paper to review 
the statutes of individual states because of 
the enormity of such a task and the rapidity 
with which state statutes are being presently 
enacted. It might be helpful, however, to 
make some general comments, bearing in 
mind at all times that the authority of the 
Federal Trade Commission extends only to 
unfair methods of competition in commerce 
and unfair acts or practices in commerce. 
? Prudential Insurance Company v. Benjamin, 
cited above; Robertson v. People of State of 


Jurisdiction of FTC 


Specific state statutes.— State statutes 
dealing specifically with the authority of 
the insurance commissioner to regulate 
unfair methods of competition and unfair 
acts or practices must substantially cover 
the same ground that the Federal Trade 
Commission Act covers. To leave any of 
the ground uncovered would create a gap 
in the authority of the state and create an 
area, unless covered by some _ general 
statute, in which the Federal Trade Com- 
mission might exercise jurisdiction. 


Specific statutes must contain provisions 
giving the administrator authority to en- 
force such statutes; otherwise the statutes 
would be ineffective to accomplish the 
purpose for which such statutes were de- 
signed. Whether the enforcement is pro- 
vided by giving the right to suspend or 
revoke the license of the insurer or issue 
a cease-and-desist order is probably im- 
material. Any method of enforcement which 
gives the commissioner effective power to 
stop an unfair trade practice and prevent 
future violations would be adequate. 


State statutes need not be inconsistent 
with the provisions of the Federal Trade 
Commission Act in order to preserve state 
regulation. The theory has been advanced 
that the proviso clause in Section 2(b) of 
the McCarran Act contemplates concur- 
rent jurisdiction between federal agencies 
and the several states in the area within 
the purview of the Federal Trade Commis- 
sion Act, and that only in such instances 
where the state laws are inconsistent with 
the federal law would the state laws be 
permitted to occupy the area. In other 
words, on account of the structure of the 
proviso clause, namely as a “proviso,” it 
would render inoperative a federal law only 
where the state law would be invalidated, 
impaired or superseded by the federal act 
because of an inconsistency between the 
state and federal law. On the other hand, } 
where there would be no conflict between 
the state and federal law and thereby no 
invalidation or impairment or superseding 
of the state law, concurrent jurisdiction 
would exist. 


As indicating the intent of Congress, 
statements made on the floor of the Senate 
in connection with the debate on the 
McCarran Act relative to the meaning of 
clause not refute the 
narrow theory of concurrent jurisdiction 
but clearly support the construction that 


the proviso only 


California, 11 Life Cases 829, 328 U. S. 440 
(1946). 
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Congress intended that the states should 
occupy the area of regulation of the in- 
surance business about which we are con- 
cerned, and that after the expiration of the 
moratorium provided for by the McCarran 
Act, the federal acts would apply only in 
those areas where the states had not taken 
appropriate legislative action 


This position is supported by the pre- 
amble to the McCarran Act, which declares 
that “the continued regulation and taxation 
by the several states of the business of 
insurance is in the public interest, and that 
silence on the ‘part of Congress shall not 
be construed to impose any barrier to the 
regulation or taxation of such business by 
the several states.” Section 2(a) of the 
McCarran’ Act also declares that ‘The 
business of insurance, and every person 
engaged therein, shall be subject to the 
laws of the several states which relate to 
the regulation or taxation of such _ busi- 
ness.” The words “regulated by state. law” 
contained in the proviso clause must neces- 
sarily be read ‘in conjunction with the 
declaration of Congress in the preamble 
and with Section. 2(a). 


The language used in the Prudential In- 
surance Company case supports these views. 
In this case, Mr. Justice Rutledge said: 


“Obviously Congress’ purpose was broadly 
to give support to the existing and future 
state systems for regulating and taxing 
the business of insurance. This was done 
in two ways. One was by removing ob- 
structions which might be thought to flow 
from its own power whether dormant or 
exercised, except as otherwise expressly 
provided in the Act itself or in future legis- 
lation. The other was by declaring ex- 
pressly and affirmatively that continued 
state regulation and taxation of this busi- 
ness is in the public interest and that the 
business and all who engage in it ‘shall be 
subject to’ the laws of the several states 
in these respects. 


“Moreover, in taking this action Con- 
gress must have had full knowledge of the 
nation-wide existence of state systems of 
regulation and taxation; of the fact that 
they differ greatly in the scope and char- 
acter of the regulations imposed and of 
the taxes enacted; and of the further fact 
that many, if not all, include features 
which, to some extent, have not been 
applied generally to other interstate busi- 
ness. Congress could not have been un- 
acquainted with these facts and its purpose 
was evidently to throw the whole weight 


676 


’ 


of its power behind the state system 
notwithstanding these variations. 
“Congress intended to declare and in 


effect declared that uniformity of regula 
tion and of state taxation are not requirea 
in reference to the business of insurance by 
the national public interest except in the 
specific respects otherwise expressly pro- 
vided for.” 


General state statutes—Some states have 
statutes couched in general language dealing 
with the powers of. the insurance com- 
missioner, and some of these statutes au- 
thorize him to make rules and regulations 
defining his authority and setting up pro- 
cedures for the enforcement of such au- 
thority. Most states also have licensing 
laws including broad powers of suspension 
and revocation of licenses. There are also 
statutes granting the power of examination 
of insurers. 


Whether such statutes constitute regu- 
lation within the meaning of the Mc- 
Carran Act depends upon the wording 
of the statute in question and an appraisal 
of the effect of its provisions. Generally 
speaking, such statutes should be tested to 
see if they cover the ground, namely, 
whether they permit the regulation of 
unfair methods of competition and unfair 
acts and practices and give the commis- 
sioner, either by the statute itself or through 
administrative procedures, the power to 
enforce such remedial action as he may take. 


Extraterritorial Effect 
of State Regulatory Authority 


The theory has been advanced that the 
activities of an insurer under certain cir- 
cumstances would not be regulated by 
state law, even though the home state of 
such an insurer had all the necessary 
state regulatory statutes. The circumstances 
referred to are those in which such an in- 
surer does business by mail or other methods 
of interstate communication in a state in 
which it is not licensed, even though such 
state also has the necessary regulatory statutes. 
The theory is that a gap in state regulation 
has been created because the insurance 
commissioner in the foreign state has no 
authority over an unlicensed company and 
the commissioner in the home state has 
no extraterritorial authority over his own 
company. 


The interstate commerce which the states 
are not empowered to regulate and have 
never regulated generally involves the busi- 
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ess transacted in another state by a com- 
pany organized in a third state. For 
example, state A which licenses a company 
organized in state B cannot regulate, sub- 
ject to certain recognized exceptions, the 
business of that company done in state C.* 


Insofar as Allgeyer and St. Louis Cotton 
Compress Company cases stand for the 
proposition that an unlicensed company is 
not doing busines in a state when it makes 
contracts with a resident of that state by 
the use of the mails and therefore is not 
subject to regulation by the latter state, 
they have been questioned by later decisions.* 


More recent court decisions® indicate that 
the states have authority to regulate the 
business of their domestic insurers even 
though such regulation may extend beyond 
the borders of the state of domicile. 


In the Alaska Packers Association case, 
the Court said: 


“Obviously, the power of a state to 
effect legal consequences is not limited to 
occurrences within the state if it has 
control over the status which gives rise to 
those consequences.” 


In the Osborn case we find this language: 


“The mere fact that state action may 
have repercussions beyond state lines is 
of no judicial significance so long as the 
action is not within that domain which the 
Constitution forbids.” 


In Hoopeston Canning Company v. Cullen, 
which involved the validity of certain pro- 
visions of the New York insurance law 
applicable to foreign reciprocals affecting 
business activities carried on outside of the 
State of New York, the Court said in part: 


“In determining the power of a state 
to apply its own regulatory laws to insur- 
ance business activities, the question in 
earlier cases became involved by con- 
ceptualistic discussion of theories of the 
place of contracting or of preference. More 
recently it has been recognized that a state 
may have substantial interests in the busi- 
ness of insurance of its people or property 
regardless of these isolated factors. This 
interest may be measured by highly realistic 
considerations such as the protection of the 
citizen insured or the protection of the 
state from the incident of loss. 


“Where as here the state has full power 
to prescribe the forms of contract, the 
terms of protection of the insured, and the 
type of reserve funds needed, ‘the mere 
fact that state action may have repercus- 
sions beyond state lines is of no judicial 
significance’. Osborn v. Oczlin, supra at 
62. Neither New York nor Illinois loses the 
power to protect the interests of its citizens 
because these associations carry on activities 
in both places. We think the regu- 
lations themselves, since they are aimed at 
the protection of the solvency of the re- 
ciprocals or at promoting the convenience 
with which New York residents may do 
their insurance business, are all within the 
scope of state power.” (Italics supplied.) 


It should be obvious that the limitations 
upon the powers of the state to regulate 
interstate commerce which Congress in- 
tended to withhold from the states do not 
apply to the power, as well as the right, 
of a state to control all of the activities of 
a domestic corporation, whether within or 
without the state of its origin. It has never 
been held by any court that a state is 
barred from controlling the operations of 
a domestic corporation with respect to ac- 
tivities carried on by the corporation out- 
side of the home state, because to do so the 
state would be regulating interstate commerce. 


The power of a state over its domestic 
corporations is a very strong one under the 
police power. The licensing power is par- 
ticularly extensive in the case of a corpo- 
ration clearly affected by public interest, 
such as an insurance company. 


In the case of Watson v. Employers’ Lia- 
bility, the Supreme Court had no difficulty 
in finding reasons of sufficient interest in 
the state of the forum to permit extra- 
territorial authority. In the majority opin- 
ion, Justice Black said: 


“Some contracts, made locally, affecting 
nothing but local affairs, may well justify a 
denial to other states of power to alter 
those contracts. But, as this case illustrates, 
a vast part of the business affairs of this 
Nation do not present such simple local 
situations 


“As a consequence of the modern prac- 
tice of conducting widespread business ac- 





3 Allgeyer v. Louisiana, 165 U. S. 578 (1897): 
St. Louis Cotton Compress Company v. Arkan- 
sas, 260 U. S. 346 (1922). 

4 Hoopeston Canning Company v. Cullen, 318 
U. S. 313 (1943); Travelers Health Association 
v. Commonwealth of Virginia, 14 Life Cases 427, 
339 U. S. 643 (1950). 


Jurisdiction of FTC 


5 Alaska Packers Association v. Industrial 
Accident Commission, 294 U. S. 532 (1935); 
Osborn v. Ozlin, 3 Life Cases 728, 310 U. S. 53 
(1940); Hoopeston Canning Company v,. Cullen, 
cited at footnote 4; Watson v. Employers’ Lia- 
bility Assurance Corporation, Ltd., 8 Fire and 
Casualty Cases 500, 348 U. S. 66 (1954). 
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tivities throughout the entire United States, 
this Court has in a series of cases held 
that more states than one may seize hold of 
local activities which are part of multi-state 
transactions and may regulate to protect 
interests of its own people, even though 
other phases of the same transactions might 
justify regulatory legislation in other states. 

Louisiana’s direct action statute is 
not a mere inter-meddling in affairs beyond 
her boundaries which concern of 
hers.” 


are no 


Justice Frankfurter cited Justice Holmes 
in his concurring opinion indicating a be- 
lief that a state may project its powers into 
the domain of another state even as to 
matters of interstate commerce if justified 
by ample interests of its own. 


In commenting on this subject, it must 
be kept in mind that we are speculating in 
an unexplored area. The precise question 
as to whether a state has the right to 
regulate unfair acts or practices of its 
domestic insurers in commerce in other 
States in the light of the McCarran Act has 
not been decided. We feel entitled, how- 
ever, to express an opinion based on indi- 
cated trends gathered from the 
decisions. 


recent 


Admittedly, the business of insurance is 
affected with a public interest and this in- 
terest is common to the peoples of all 
Not only does the home state have 
an interest in protecting the policyholders 
of its own state, but it has a like interest in 
protecting all the policyholders of its do- 
mestic insurers. The doctrine that the 
home state has a relative interest in all of 
its companies’ activities may be applied. 
The courts may be expected to justify 
extraterritorial jurisdiction if the state of 
domicile has ample interest of its own to 
project its powers into the domain of other 
states. In the case of unfair trade practices 
in the insurance business, it is submitted 


states. 


that the state of domicile has ample in- 
terests of its own to justify regulation and 
a related interest in the situation in other 
states created by the activities of its own 
insurers to warrant the imposition of extra- 
territorial authority. 


Conclusions 


(1) Regulation by the states by state law 
of unfair methods of competition and unfair 
acts and practices will preserve the juris- 
diction of the states and exclude juris- 
diction in the Federal Trade Commission. 
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(2) In order to retain this jurisdiction, 
state regulatory statutes need not have 
been enacted prior to June 30, 1948, when 
the moratorium under the McCarran Act 
expired, but may have been passed at any 
later time or in the future. 

(3) State statutes regulating the business 


of insurance which fail to substantially 
cover the area covered by the Federal 
Trade Commission Act do not preserve 


jurisdiction to such states in that area. 
Whether a state statute in-fact regulates 
unfair metheds of competition and unfair 
acts and practices is determined by an 
appraisal of such state law. Such statutes 
need not re-enact or parallel the federal 
law. There may be divergent patterns of 
regulation. 


(4) State regulatory statutes must have 
provisions for their administrative enforce- 
ment in order to retain jurisdiction by the 
states to the exclusion of the Federal Trade 
Commission. 


(5) In enacting the proviso clause of 
Section 2(b) of the McCarran Act, the 
Congress intended that if the states enact 
legislation in a given field which would 
be subject to the Federal Trade Commis- 
sion Act in the absence of such legislation, 
then, and in such event, the state law 
would occupy the field to the exclusion of 
the federal statute. It was never intended 
that there should be concurrent jurisdiction 
between the Federal Trade 
and the several states. 


Commission 


(6) The trend of the legal decisions indi- 
cates that the states have authority to regu- 
late the business of their domestic insurers 
though such regulation may extend 
beyond the borders of the state of domicile, 
particularly over the activities of domestic 
insurers initiated within the state of domi- 
cile but completed outside of that state, and 
for the purpose of protecting policyholders 
no matter where they reside. 
have a legitimate public 


even 


A state may 
interest in con- 
trolling and regulating the relationship of 
its insurer with the public of another state 
sufficient to support such regulation. 


(7) If these conclusions are correct, the 
only area in which the Federal Trade Com- 
mission has jurisdiction at the present time 
is in those where the home state 
of the insurer does not have sufficient law 
to permit the regulation of its domestic 
insurers in the field of unfair methods of 
competition and unfair acts or practices. 


[The End] 
IL J— October, 1955 


cases 



































ta 





. 


urisdiction, 
not have 
1948, when 
farran Act 
sed at any 


e business 
bstantially 
e Federal 
preserve 
that area, 
regulates 
nd unfair 
d by an 
1 statutes 
e federal 
tterns of 


By R. T. COLLINS 


The author is assistant professor of eco- 

nomics, Alabama Polytechnic Institute, | 
Auburn, Alabama. This article is re- | 
printed, with permission, from the Win- | 
ter, 1954-1955 issue of the University | 


ust have 
| of Kansas City Law Review. | 


enforce- 
n by the 
al Trade 


T LEAST a minor revolution was con- 
‘Xsummated in life insurance company 
taxation when Congress shifted the tax base 
from total income to investment income in 
the 1921 act. Various investment income 
concepts and approaches have been used 


lause of 
Act, the 
es enact 
| would 


“ommis- 

islation, since 1921, but, to date, each has failed to 
ite law live up to advance billing and has been 
sion of discarded. Since 1950 life insurance com- 
ntended panies have been taxed under temporary 
sdiction legislation.’ 


mission ‘ tae i ; 
The possibility of returning to the total 


income approach entered the picture in 1950 





Total Income Approach to Taxing Life Companies: 
Is It Administratively Feasible ? 













to pay. Administrative difficulties could be 
worked out by better accounting methods, 
defining concepts of income more sharply 
and specific statutory provisions.’ 








The literature pertaining to the taxation 
of life insurance companies under the fed- 
eral income tax is scanty. To the best of 
the writer’s knowledge, no integrated analysis 
of the taxation of life insurance companies 
during the 1909-1921 period is available. 
The purpose of this paper is to present 
and analyze the data on the federal income 
taxation of life insurance companies during 
this period. This analysis will form the 
basis from which conclusions can be drawn 
as to the administrative feasibility of using 
the total income approach to tax life in- 
surance companies. 


Under the Corporation Excise Act of 
1909, a tax amounting to 1 per cent of the 
entire net income over $5,000 was levied on 
corporations, including life insurance com- 
panies. The act was written on a cash- 
accounting basis,° but provisions were made 
in the Treasury regulations for accrual ac- 
counting.® Ordinary corporate expense de-~ 
ductions were allowed.’ Deductions peculiar 
to insurance companies included the sums 
other than dividends paid within the year 
on insurance policies and annuities, and the 
additions to reserve funds that were re- 
quired by law.* 






























Besides changes in the accrual provision, 
which were not of significance for life in- 
surance companies due to Bureau rulings, 
and rate changes, the only statutory changes 
were made in 1913. At this time the provi- 


























1s indi- when Secretary of the Treasury Snyder 
0 regu- commented that the use of the total income 
isurers approach would give a more inclusive tax 
extend base.” In an exhibit presented to the Ways 
micile, and Means Committee by Secretary Snyder, 
mestic the statement was made that the total in- 
domi- come approach “was abandoned presumably 
e, and because of imperfections and administrative 
olders difficulties in determining allowable deduc- 
Eceey tions for additions to reserves in arriving 
roo at net income.” 
up of . ns : sa 
state The exhibit mentioned as an additional 
advantage of the total income approach that 
it was a sounder base for measuring ability 
t, the - 
Com- 164 Stat. 961, Sec. 401. A new temporary 
time method was introduced in the Revenue Act 
state of 1951, 65 Stat. 507, Sec. 336(a). This method 
7 was still continued by the Technical Changes 
t law Act of 1953, 67 Stat. 615, Sec. 105. The House 
1lestic Ways and Means Committee has extended this 
1 ¢ temporary legislation for one more year and 
i ot has formed a subcommittee to study the prob- 
tices. lem and make recommendations (Report of the 
End] Committee on Ways and Means, Internal Rev- 
enue Code of 1954, H. R. 8300, p. 73). 
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* Hearings before the Committee on Ways 
and Means, House of Representatives, Revenue 
Revision of 1950, Vol. 1, pp. 19-20. 

3 Hearings cited at footnote 2, at pp. 62-64. 

* 36 Stat. 112, Sec. G(a). 

5 The wording on the expenditure deduction 
was ‘“‘expenditures actually paid.’’ 

® Regs. 31, pp. 9 and 11. 

7 36 Stat. 112, Sec. G(b). 

§ 36 Stat. 115. 










































sion that “life insurance companies shall 
not include as income in any year such 
portion of any actual premium received 
from any individual policyholder as shall 
have been paid back or credited to such 
individual policyholder, or treated as an 
abatement of premium of such individual 
policyholder, within such year” *® was added. 


This change affected the reporting of 
gross income. No changes were made in 
the deductions allowable to determine tax- 
able income. 


Policyholder Dividends 
of Life Insurance Companies 


An attempt was made to exempt mutual 
insurance companies in 1909, but this 
amendment was defeated.” One of the 
major reasons for this defeat was that the 
Senate Finance Committee did not want 
to exempt the “big insurance companies in 
New York, who call themselves ‘mutual 
insurance companies’, who absorb enormous 
funds and use them for all purposes.” ™ 
Life insurance companies then advanced the 
contention that the dividends of mutual 
insurance companies should be allowed as a 
deduction as they were a return of super- 
fluous premium.” The Senate bill made no 
provision for the deduction of dividends in 
the calculation of net income, and no 
amendments on this point were offered. 


Regulations 31 did not mention this is- 
sue. Insurance companies requested an 
interpretation of this position by the Treasury 
Department, and the Treasury ruled ad- 
versely to their request for the deduction 
or noninclusion of policyholder dividends. 
The Bureau ruling covered dividends both 
in cash and in noncash options.” Insurance 
companies continued to press the dividend 
question to such a great degree that hear- 
ings were held by the Bureau, briefs ac- 
cepted and over six months’ time given to 
studying the question. 


The companies’ contention was twofold: 
(1) Mutual company and stock company 
participating policy dividends were merely 
return premiums and were not dividends in 
the sense used in the law and (2) granting 
that mutual company dividends were divi- 


dends in the sense of the law, they were 
not dividends taxable only where cash 
separation from the company occurred. 


The Bureau rejected the first contention 
because the language that the companies 
used in their policies, reports, advertise- 
ments, etc., did not substantiate the com- 
panies’ contention that insurance dividends 
were not dividends in the sense used in 
the law. The Bureau rejected the cash 
separation argument as it felt that the com- 
pany was acting as an agent for the in- 
sured. Acting as the insured’s agent, the 
company short-circuited the flow of divi- 
dends by making a direct application of 
the dividend to the purpose requested by 
the insured.” 


A mutual life insurance company took the 
issue to the courts. The contention of the 
company was that dividends applied on 
renewal premiums should not be included as 
cash receipts. The district court decided in 
favor of the company, holding that policy- 
holder dividends were different from com- 
mercial dividends and that when the law 
said dividends paid, it meant dividends 
paid and not dividends used to reduce or abate 
premiums. The court also felt that it would 
be unfair as between stock and mutual com- 
panies to tax one on premiums received and 
the other on constructive receipts.” 


Raising the issue on a noninclusion rather 
than on a deduction basis left unsettled the 
questions of dividends taken in cash. The 
fact that the 1909 act was on a cash basis 
seemed to weigh heavily in the judge’s 
opinion. In an obiter dictum opinion, the 
judge stated that dividends on a full-paid 
participating policy would not be excluded.” 


The circuit court affirmed the decision of 
the district court. The issue was rephrased 
to be whether dividends constituted part 
of the net income received during the year. 
Without discussing the rephrased issue, the 
circuit court adopted the district court’s 
decision except for the obiter dictum opinion.” 
Certiorari was denied by the Supreme Court.” 


Considerable debate on the taxation of 
insurance companies occurred in 1913. Repre- 
sentative Cordell Hull, spokesman for the 
House Ways and Means Committee, de- 
fended the existing method of taxing mutual 





® 38 Stat. 173, Sec. G(b). 

1044 Congressional Record 4236 (61st Cong., 
1st Sess.). 

11 44 Congressional Record 3939. 

265 The Standard 121 (August 7, 1909); 39 
Insurance Herald 8, 9 (September 16, 1909). 

33 Treasury Decisions Under Internal Revenue 
Laws, Vol. 14 (1911); T. D. 1742, Item No. 79, 
p. 130. 
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4 T. D. 1743, pp. 135, 137. 

1% Mutual Benefit Life Insurance Company v. 
Herold, 198 F. 199 (1912). 

16 Case cited at footnote 15, at pp. 211-212. 

1% Herold v. Mutual Benefit Life Insurance 
Company, 210 F. 918, 919 (1913). 

18 Herold v. Mutual Benefit Life Insurance 
Company, 231 U. S. 755 (1913). 
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life insurance companies on the basis of 
public policy and justice.” Reference was 
made to the Treasury Department hearings 
and to the district court decision, but no 
changes in the law were recommended. 
Subsequently, amendments to exempt mutual 
insurance companies,” to exempt mutual 
life insurance companies™ and to eliminate 
insurance dividends from ile taxes on in- 
surance companies” were defeated. 


The Senate Finance Committee brought 
in a report which provided for the deduc- 
tion of mutual life insurance company divi- 
dends.* Subsequently, the Senate Finance 
Committee had this section recommitted 
to the committee.* When reported out of 
committee for the second time, the Senate 
Finance Committee recommended the tax- 
ation of mutual life insurance companies.” 
It was felt that if the dividends of mutual 
life companies were exempt, justice would 
require the exemption of policyholder divi- 
dends of stock life insurance companies. 
This would have resulted in too great a loss 
of revenue, so it was decided to continue 
with the existing law. 


The tax bill was next submitted to the 
conference committee to iron out the differ- 
ences. Both the House and the Senate had 
voted to continue the life insurance tax 
sections as they had been in the 1909 act. 
A very unusual event occurred in this con- 
ference committee, as it legislated an exclu- 
sion of life insurance dividends. 


While the law had been changed in 
1913, questions continued to arise under 
the 1909 law. Dividends of participating 
policies of stock life insurance companies 
were held to be nonincludable.* Voluntary 
dividends to nonparticipating policyholders 
were next held to be excluded as “legal 
obligation to award the dividends is of no 
materiality.” ** The question of dividends 
of mutual life insurance companies was 
tested in another circuit by the Bureau, 
but the decision was again adverse to the 
government, both in the district court and 








in the circuit court.* The final dividend 
case tried under the 1909 act involved New 
York laws which “required” that the divi- 
dends be paid. This distinction was con- 
sidered “novel” by the circuit court, but 
the question was “not what the policyholder 
owns, but what the insurance company gets.” 


The 1913 law excluded dividends where 
an actual premium had been received from 
the policyholder and to the extent of the 
amount received.” Thus, cash dividends 
on paid-up policies and accretions to the 
tontine fund on deferred dividend policies 
were not ¢«xcludable. The Bureau’s inter- 
pretation of the noninclusion provision was 
soon tested in the courts. The district court 
disagreed «with the Bureau. The court held 
that everything returned was return pre- 
mium, sayyng: 


“As, hcwever, the basis of the payment 
finally exacted of the policyholder is his 
share of the net cost of insurance, had this 
cost been known in advance of payment 
the sum’ paid would have been less than 
was paid, and this difference, when re- 
turned ‘o him, may well be said to be a 
return ff a portion of the ‘actual premium’ 
paid. ‘he real truth is that what is done 
is not ‘done so that any trace is left of 
the prscess, but it is one of those things 
done of which we may have a mental con- 
cept a; done in one way or done in another.” ™ 


Thé circuit court reversed this decision ™ 
and was sustained by the Supreme Court.” 
The Nasis of the Supreme Court’s decision 
was vthe intent of Congress that there was 
an iXvestment element in life insurance and 
the Ynvestment element was predominant in 
pai¢-up and tontine policies. These same 
issives were tested in a subsequent case, and 
tha courts again decided in favor of the 
go¥ernment.” 

‘ 


Riserves of Life Companies 


“Congress allowed life insurance companies 
a. deduction of “additions to reserve funds 





1950 Congressional Record 514 (63d Cong., 1st 
Sess.). 

250 Congressional Record 1304-1305. 

2150 Congressional Record 1310-1311. 

2250 Congressional Record 1307. 

2350 Congressional Record 2514. See, also, 
S. Rept. 80, 63d Cong., 1st Sess., included in 
1939-1 CB (Pt. 2) 5. 

2450 Congressional Record 3867. 

2350 Congressional Record 4380. 

26 Connecticut General Life Insurance Com- 
pany v. Eaton, 218 F. 188 (1914). 

2 Prudential Insurance Company v. 
247 F. 681, 685 (1918). 

23 Northwestern Mutual Life Insurance Com- 
pany v. Fink, 248 F. 568 (1917); Fink v. North- 


Herold, 


Taxing Life Companies 


western Mutual Life Insurance Company, 267 F. 
Y68, 970 (1920). 

2 New York Life Insurance Company v. An- 
Merson, 262 F. 215 (1919), rev'd, New York Life 
vnsurance Company v. Anderson, 263 F. 527, 
‘331 (1920). 

3% Regs. 33, Art. 98, pp. 63-64. 

31 Penn Mutual Life Insurance Company v. 
Lederer, 247 F. 559 (1918). 

82 Lederer v. Penn Mutual 
Company, 258 F. 81 (1919). 

33 Penn Mutual Life Insurance Company v. 
Lederer, 40 S. Ct. 397 (1920). 

3% New York Life Insurance Company v. Ed- 
wards, 3 F. (2d) 280 (1924); 8 F. (2d) 851 
(1925); 1 ustc 7 172, 271 U. S. 109 (1926). 
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required by law.” At no place, either in the 
law or in the debates preceding the passage 
of the law, was any indication given as to 
what constituted such reserve funds. It 
was thus necessary for the Treasury Depart- 
ment to interpret what constituted reserve 
funds required by law without indication of 
the intent of Congress. The courts had to 
labor under the same handicap on tax issues 
affecting insurance reserves which came be- 
fore them. 


Regulations 31 were issued to explain the 
1909 act but were silent on what constituted 
reserves. T. D. 1727, issued in 1911, inter- 
preted two aspects of the reserve problem.” 
First, it was held that the net additions to 
reserves could be the highest required by 
any state in which the company operated. 
Second, reserves for taxes due and payable 


within the year were not deductible as 
tax expense. 
The first litigation concerning reserves 


involved a reserve for supplementary ‘con- 
tracts, and the court held this reserve de- 
ductible.* Regulations 33, promulgated for 
the 1913 law, allowed reinsurance and sup- 
plementary reserves required by law and 
“only such other reserves as are specifically 
required by the statutes of a state toy 


A period of utter confusion developed at 
this time. An analysis of the situation 
seems to indicate that the Bureau was at- 
tempting to limit the reserve deduction to 
a policy type of reserve except when a state 
statute specifically required another type of 
reserve be held. Facts in support of this 
conclusion will be developed at various times 
in this section. It will be necessary to di- 
gress from purely life insurance company 
cases to understand the background 
development of this confusion. 


and 


The next reserve case, and the first re- 
serve case to be carried to the Supreme 
Court, concerned a reserve for unpaid losses 
and claims of a fire insurance company. 
The district court gave the decision to the 
government on the ground that the com- 
pany had a surplus, and thus the reserve 


was not required by law.* The circuit 


% Treasury Decisions Under Internal Revenue 
Laws, Vol. 14 (1911); T. D. 1727, p. 96. 

*® Case cited at footnote 15; this issue was not 
appealed to the circuit court by the Bureau. 
The term ‘‘supplementary contract’’ is the 
general title given to the various options in- 
cluded in the settlement option section of a 
life insurance policy. 

* Regs. 33, Art. 147(d). 

% Insurance Company of North 


America v. 
McCoach, 218 F. 905 (1914). 
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court reversed the decision on the basis that 
the State Insurance Commissioner had re- 
quired these reserves, and that there wasta 
rule of construction that the decisions of 
the highest administrative authority were 
entitled to great respect.” 


The Supreme Court reversed the circuit 
court, holding that these reserves were not 
deductible, as the state law required that 
debts and claims of all kinds be treated as 
liabilities and thus treated them as some- 
thing distinct from reserves.” The act of 
Congress was intent on determining net in- 
come, and the provision for deducting loss 
sustained not compensated by insurance was 
evidence that these reserves were not re- 
quired within the state within the meaning 
of the act of Congress, and that ordinarily 
reserves were held against contingent liabilities, 


From the bases on which the above deci- 
sions were made, it seems that only the 
circuit court came to grips with the issue 
as seen by the Bureau. The attitude of 
the Bureau has been interpreted to be that 
statutory authority was required for all non- 
policy reserves. Reserves for unpaid claims 
are reserves for claims due but not paid 
arising from policies. Thus, they are an 
accrued expense as the amount of the claim 
was known. The issue could have been that 
reserves for unpaid claims were not reserves, 
or the issue could have been that the re- 
serve was not required by state statute. 
Nothing can be located in Bureau rulings 
which would indicate that the Bureau was 
contending that unpaid claims were not re- 
serves. Several rulings indicate, however, 
that the Bureau was insisting upon the 
state statute requirement. 


In L. O. 310, not published but mentioned 
in Sol. Op. 40 (which subsequently over- 
ruled it), a reserve for deferred dividends 
was not allowed because it was felt that 
the Nebraska law did not make this reserve 
mandatory even though the Insurance Com- 
missioner did.“ L. O. 799 allowed additions 
to coupon reserves because it was “part of 
its policy contract and is a statutory re- 
serve.” ” Reference was made in this opin- 
ion to S. M. 647 (unpublished) on a some- 


8 Insurance Company of North America v. 
McCoach, 224 F. 756 (1915). 

# McCoach v. Insurance Company of North 
America, 244 U. S. 585 (1917). 
1 3 CB 274 (1920), p. 274. 


“L. O. 799, 1-19-96, CB 226. A coupon re- 
serve is a reserve held by a stock company 
under policies where an extra premium is 


charged and this extra charge is placed in a 
common ‘‘pool’’ to be distributed to survivors 
at the end of a specified period, such as 20 
years. 





IL J— October, 1955 













’ 


asis that 
had re- 
‘e wasta 
sions of 
ty were 


: circuit 
rere not 
ed that 
ated as 
; some- 
act of 
net in- 
ng loss 
ice was 
not re- 
leaning 
linarily 
bilities, 


e deci- 
ly the 
issue 
ide of 
e that 
I non- 
claims 
paid 
re an 
claim 
n that 
erves, 
le re- 
atute. 
ilings 
| was 
yt re- 
ever, 
. the 


oned 
over- 
ends 
that 
erve 
(om- 
ions 
‘t of 

re- 
pin- 
me- 





yOrs 











what similar reserve and the requirement by 
state statute as the basis of their decision. 


The next case involved a casualty insur- 
ance company and went to the Supreme 
Court via the Court of Claims. The reserves 
in question were loss and unpaid liability 
claims and unpaid taxes, unpaid salaries, and 
brokerage and agents’ commissions.” The 
loss and unpaid claim reserve was the same 
reserve that had been at issue in /nsurance 
Company of North America v. McCoach. 
While the reserve was the same in name, 
the nature of a loss claim is different for a 
casualty company than for a fire company. 
The thing insured against in casualty insur- 
ance may last for many years, such as an 
injury. Thus, a loss claim reserve may not 
be an accrued expense but may be a con- 
tingent item—contingent on the duration of 
the casualty. 


The Claims Court rejected all of these 
reserves, but parts of the opinion were 
somewhat obscure. The Supreme Court 
“misapprehended the opinion and ruling” 
of the Court of Claims, to use the words of 
the Supreme Court in a subsequent deci- 
sion.* The Supreme Court proceeded to 
approve the deduction of the loss claims re- 
serve on the basis that the state insurance 
department had required such an addition 
for many years.” As to the other reserves, 
the Supreme Court rejected what it con- 
ceived to be the reasoning of the lower 
court in rejecting reserves for taxes and 
similar reserves. It held that statutory pro- 
visions were not necessary. 


This decision created a conflict between 
Supreme Court decisions, without the Su- 
preme Court being aware that such a con- 
flict existed. In the Insurance Company of 
North America decision, loss claims reserves 
were rejected because the state law required 
debts to be treated as liabilities. In the 
Maryland Casualty decision, the same re- 
serve was allowed as the state insurance 
department had required such a reserve for 
many years. 


case started at the district 
about the same time as the 


In another 
court level at 


“% Maryland Casualty Company v. U. 
Ct. Cls. 201 (1917). 

“U. §. v. Boston Insurance Company, 1 ustc 
7 145, 269 U. S. 197 (1925). 

4% Maryland Casualty Company v. U. 8., 1 ustc 
7 29, 251 U. S. 342 (1920). 

46 Northwestern Mutual Life Insurance Com- 
pany vw, Fink, cited at footnote 28. This is 
the first reserve issue pertaining to life insur- 
ance companies since the Mutual Benefit case 
in 1912. The same reserve was involved but 
the issue was different. In 1912 the issue was 
whether the state statute required the reserve; 
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Taxing Life Companies 


Maryland Casualty case, the Bureau rejected 
a reserve for supplementary contracts be- 
cause the Insurance Commissioner did not 
require that reserves be held on these con- 
tracts, at least according to the Bureau’s 
interpretation. The district court felt that 
(1) the general language of the state statute 
requiring the Commissioner of Insurance to 
value outstanding policies, (2) the nature 
of the reserve and (3) the uniform accept- 
ance by insurance companies justified these 
reserves as being deductible.” 

The circuit court reversed the district 
court decision, without referring to the 
Maryland Casualty decision in the portion of 
the case where it discussed reserves. It 
held that “the reserve meant in the law 
is that fund which is built up to mature 
the policy.” “ 

The Bureau interpretation of the Mary- 
land Casualty decision was that the decision 
had defeated the Bureau contention that 
reserves had to be required by statute.* In 
line with this interpretation, a previous opin- 
ion which had held deferred dividend re- 
serves in a-particular state not deductible 
because they were not required by statute 
was revoked, and these deferred dividend 
reserves were allowed because the Insurance 
Commissioner required them.” 

For the third time a loss claims reserve 
of an insurance company (other than a 
life company) was tested in the courts. In 
Boston Insurance Company v. U. S.,” the 
Claims Court decided that additions to this 
reserve were deductible. This reversed the 
previous decisions of the Claims Court, but 
brought its decision in line with the Supreme 
Court’s decision in the Maryland Casualty 
case. The basis of its decision was: 

“While regulations of the insurance de- 
partments by designating certain sums as 
reserves may not thereby entitle a company 
to the deductions nevertheless we 
believe it is made quite clear in the Mary- 
land Casualty Co. case that a reserve for 


loss claims falls within the revenue act.” 


The Claims Court recognized two tests 
from the Maryland Casualty case: (1) A re- 


in the instant case the issue was whether the 
Insurance Commissioner required the reserve. 
This case is a digression from the line of 
thought being developed in the Insurance Com- 
pany of North America and Maryland Casualty 
cases. 

% Fink v. Northwestern Mutual Life Insurance 
Company, cited at footnote 28, at p. 973. 

%®L. O. 1032, 2 CB 216 (1920), p. 218. 

 Solicitor’s opinion cited at footnote 41, 
at pp. 274-275. 

5058 Ct. Cls. 603 (1923). 






























quirement by an insurance department was 
required by law and (2) the reserve must be 
a technical reserve. Contingency as to 
amount met the requirement to make the 
loss claims reserve a technical reserve. 


The Supreme Court proceeded to reverse 
the Claims Court on appeal. It affirmed 
its decision in the Insurance Company of 
North America case and said that “permitted 
deductions do not necessarily include 
anything denominated ‘reserve funds’ by 
state statute or officer.”™ In the Mary- 
land Casualty case, the Supreme Court had 
included as part of a general statement de- 
fining a technical reserve “a fund with which 
to . . . liquidate claims accrued, but 
contingent as to amount or time.” The 
Boston Insurance Company decision apparently 
eliminated this type of reserve, with the pos- 
sible exception of casualty, surety or liability 
companies. The Court mentioned that a 
modification might be necessary for these 
companies. 


This decision went much further than the 
Bureau had ever contended. The Bureau 
had always been willing to recognize a re- 
serve when a state statute required it. After 
the Maryland Casualty decision the Bureau 
dropped the state statute requirement and 
allowed reserves required by Insurance 
Commissioners. In the Boston Insurance 
Company decision the Supreme Court held 
that even though either the Insurance Com- 
missioner or the statute of the state, or both, 
required the reserve, that did not neces- 
sarily make the reserve a reserve required 
by law. This would seem to eliminate the 
by law requirement, as only states re- 
quired reserves. 


The first case taken to the Supreme Court 
concerning life insurance reserves involved 
reserves to meet waiver of premium losses, 
for unreported losses, and a reserve against 
“Nylic’ or agents employment-retirement 
contracts.” The district court held these 
reserves deductible.” The circuit court af- 
firmed without comment or discussion.™ 


The Supreme Court rejected all three re- 
serves. Unreported loss reserves were not 
deductible because they “represented a lia- 
bility and not something reserved from 
premiums to meet policy obligations at matu- 
rity.” The reserve for waiver of premium 


was rejected because the Superintendent of 
Insurance required the item to be set up 
“as a liability and did not treat it as part 
of the general reserve.” The reserve for 
“Nylic” contracts was rejected because it 
related to employment of agents, and funds 
for these purposes were not intended in 
the act. 


One other case was litigated under the 
pre-1921 law relating to the nature of de- 
ductible life insurance company reserves. 
The reserve in question was a-reserve for 
deferred dividends. The company tried to 
secure a deduction because the reserve was 
required by law. The Claims Court dis- 
allowed the reserve because deferred divi- 
dends depended on the earnings of the 
company and were thus not “against the 
contingent liability on outstanding policies.” * 


Reserves where premium had not been 
paid.—_The Bureau promulgated a require- 
ment in 1913 that additions to reserves could 
not be included on policies on which pre- 
miums had not been paid.® The court held 
that these additions to reserves should have 
been included as the company had to main- 
tain reserves on these policies and that the 
character of the assets was not significant. 
The court also pointed out that if the pre- 
mium were paid, it would be reflected in the 
following year’s gross income.” 


Miscellaneous reserve problems. — The 
1918 act allowed such additional reserves 
as the Commissioner found necessary under 
combination life, health and accident poli- 
cies.= A company had been organized 
under an antiquated state law that required 
only a negligible reserve. The company 
had some surplus unassigned funds and 
tried to get these funds allowed as addi- 
tional reserves required for the protection 
of policyholders. The court rejected this con- 
tention, holding that the required additional 
reserves was purely an actuarial question.” 


With the rapid depreciation of foreign 
currencies after World War I, the relatively 
stable relationship for conversion of curren- 
cies disappeared. The issue arose as to 
whether to convert the reserves held in the 
foreign country to dollars before calculating 
the addition to reserve, or to calculate the 
addition to reserve funds in each currency 
and then convert to dollars. 





1U, 8. v. Boston Insurance Company, cited 
at footnote 44. 

52 New York Life Insurance Company v. Ed- 
wards, 1 ustc § 172, 271 U. S. 109 (1926). 

53 New York Life Insurance Company v. Ed- 
wards, 3 F. (2d) 280, 285 (1924). 

54 New York Life Insurance Company v. Ed- 
wards, 8 F. (2d) 851 (1925). 
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55 Minnesota Mutual Life Insurance Company 
v. U. 8. 5 ustc J 1577, 66 Ct. Cls. 481 (1928). 

56 Regs. 33, Art. 147(d). 

57 Case cited at footnote 27. 

58 40 Stat. 1079, Sec. 234(a) (11). 

5° Mammoth Life and Accident Insurance 
Company, CCH Dec. 2353, 6 BTA 869 (1927). 
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The method chosen would make a signifi- 
cant difference in the tax. Valuing the first 
way — converting the dollars first — could 
easily result in a decrease in reserves, even 
though both domestic and foreign business 
had increased. In the instant case, a large 
increase in dollar reserves would have been 
eliminated if the first method of calculation, 

3ureau, had been allowed. 
Tax Appeals said that the 
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assessed by the 
The Board of 
Bureau’s method was “manifestly erroneous.” 
The circuit court agreed and said that the 
act permitted deduction of additions to for- 
eign currency reserves.” 

A company became technically insolvent 
due to heavy losses, but the Commissioner 
of Insurance agreed to allow use of a por- 
tion of one of the reserves so that the annual 
report would show solvency. Assets had in- 
creased sufficiently by the following year to 
replace the “borrowed” reserve. The com- 
pany attempted to deduct this replacement 
as an addition to reserve funds.” The 
Board refused to allow this replacement as 
a deduction. 

The final reserve case involved a pure 
technicality. A company had not set up 
any life reserves for several years. The 
Bureau audited the company’s records, as- 
certained the amount of the reserve at the 
beginning of the period and subtracted this 
amount from the required reserve at the 
time of the audit. This total addition to the 
reserve during the period was divided by 
the number of years involved and the aver- 
age annual increase in reserves was ascer- 
tained. This average annual increase was 
allowed as the addition to reserve funds in 
the year which was in question. The Board 
approved the Bureau’s method as the com- 
pany failed to prove the exact addition re- 
quired in the taxable year.” 


Cash v. Accrual Accounting 


As was noted in the section dealing with 
the dividends of life insurance companies, 


® New York Life Insurance Company, CCH. 


Dec. 7342, 24 BTA 1217 (1931). 

61 Commissioner v. New York Life Insurance 
Company, 3 ustc § 1113, 65 F. (2d) 347 (1933). 

® Pilot Life Insurance Company, CCH Dec. 

271, 9 BTA 980 (1927). A similar issue had 
arisen in Continental Life Insurance Company, 
CCH Dee, 1892, 5 BTA 407 (1927). 

6 Home Beneficial Association, CCH Dec. 5044, 
15 BTA 1319 (1939). 

64 See footnote 56. 

% Mutual Benefit Life Insurance Company v. 
Herold, cited at footnote 15, at p. 214; Connec- 
ticut General Life Insurance Company v. Eaton, 
cited at footnote 26, at p. 205; Connecticut 
Mutual Life Insurance Company v. Eaton, 218 
F, 206, 222 (1914); Northwestern Mutual Life 





Taxing Life Companies 











one of the important factors entering into 
the judge’s decision was the fact that the 
1909 law was written on a cash reporting 
basis. The attempt of the Bureau to reject 
a deduction of additions to reserves on 
which premiums had not been paid was 
essentially to place income and expenses on 
the same accounting basis.“ In addition to 
the above issues, which were joint issues 
with other problem areas, several cases arose 
where the cash v. accrual issue was separate. 


Two main issues arose on the cash- v. ac- 
crual-income basis. One issue was whether 
the 1909 act required accrual accounting. 
The other question concerned the handling 
of amortization of bonds. 


Without exception the courts held that 
accrual accounting was not required under 
the 1909 act.“ Where premium had been 
collected by the agent but not remitted to 
the company, the company was required 
to include the income, however.” 


The problem of adjusting the purchase 
price of bonds to the maturity value did not 
result in the unanimity of opinion evidenced 
in the other accrual issues. Both Eaton 
cases held that premiums and discounts 
could be amortized because the state re- 
quired that this be done.” In the North- 
western Mutual case, the court rejected 
amortization because it could not fit amorti- 
zation under a depreciation classification.® 
This court rejected the Eaton decision be- 
cause it felt that the only influence an 
Insurance Commissioner could have on de- 
ductions would be through reserves. 


Miscellaneous Items Litigated 
. 


Expenditures for furniture and fixtures 
were held deductible as expenses.” Dis- 
bursements for alteration and furnishing of 
the home office were allowed as an expense, 
and losses on real estate were limited to the 
taxable year.” Taxes paid by other corpo- 
rations on dividends declared were not 
Insurance Company v. Fink, cited at footnote 
28, at p. 574; Fink v. Northwestern Mutual 
Life Insurance Company, cited at footnote 28. 
This same question also arose in several cases 
involving insurance companies other than life. 

6 Northwestern Mutual Life Insurance Com- 
pany v. Fink, cited at footnote 28, at page 577. 

& Connecticut .General Life Insurance Com- 
pany v. Eaton, cited at footnote 26, at p. 205, 
and Connecticut Mutual Life Insurance Com- 
pany v. Eaton, cited at footnote 65, at p. 226. 

6 Fink v. Northwestern Mutual Life Insur- 
ance Company, cited at footnote 28, at p. 972. 

® Case cited at footnote 36, at p. 217. 

7 Connecticut Mutual Life Insurance Com- 
pany v. EHaton, cited at footnote 65, at pp. 
225-226. 
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deductible by an insurance company.” 
Fluctuations in the market value of securities 
were held deductible, as the court held that de- 
preciation included loss in value of securities.” 


In a case litigated under the 1913 act, a 
company requested the right to deduct 
return premiums (dividends) or interest 
accumulated, and surrender gains (pre- 
viously paid premiums), as “sums other 
than dividends paid within the year on 
policy and annuity contracts.” The court 
rejected this contention with the exception 
of interest paid to beneficiaries under in- 
stallment contracts. Apparently the Su- 
preme Court approved, as it affirmed the 
decision of the circuit court.™ 


State Regulation 


In the 1909 law, Congress made use of 
state regulation of insurance companies in 


constructing the reserve deduction. The 
complications which arose from this re- 
lationship of state regulation and federal 


taxation were discussed in the section deal- 
ing with problems connected with the inter- 
pretation of reserve funds required by law.” 


In the amortization of bonds, the de- 
cisions in two cases (decided by the same 
district court) were based on state require- 
ments.” This district court was the only 
one which used state requirements when 
the tax statute did not so specify. 


By 1913, at the latest, the Bureau was 
following quite closely the report to the 
state insurance departments federal 
tax purposes. Regulations 33 instructions 
for determining gross income included the 
statement that gross income was to include 
“net premium income as reported to state 
insurance departments.” Since premium 
income was reperted to state insurance 
departments on a cash basis, life insurance 
companies were required to 
cash basis for income tax purposes. Sub- 
sequent regulations made even more use of 
reports to the state insurance departments.” 


for 


report on a 


Summary and Conclusions 


Problems arose in four areas primarily. 
These areas were (1) insurance dividends, 
(2) reserve funds required by law, (3) the 


1 U. 8. v. Aetna Life Insurance Company, 260 
F. 333, 335 (1919). 

72 See footnote 29. 

73 Case cited at footnote 32, at p. 92. 

74 Case cited at footnote 33. 

7% Maryland Casualty Company v. U. 
at footnote 45. 
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accounting method to be 
accrual, and (4) state 
times the issues which arose were within 
the confines of a particular area. Fre- 
quently, however, the issues had their source 
in more than one area. 


The first area concerned the 
handling of dividends of mutual life insur- 
ance companies and participating policies of 
stock life insurance companies. The courts 
excluded nearly all dividends from gross 
income when there was no statutory pro- 
vision. One of the principal bases for ex- 
clusion by the courts was that the 1909 act 
was on a cash basis and there was no cash 
separation of dividends from the company. 
Except for a few minor exceptions, this 
resulted in the portion of dividends com- 
posed of interest earnings escaping taxation. 
Whether the interest earnings portion of 
dividends should be included in gross in- 
come, and thus subject to taxation, is a 
theoretical question outside the scope of this 
paper. Provided it was decided that all 
or a portion of dividends should be in- 
cluded in gross income, there is nothing 
which would preclude such action, especially 
if life insurance companies filed their tax 
return on an accrual basis. 


cash or 
Some- 


used, 
regulztion, 


problem 


The second, and more serious, problem 
involved the determination of deductible 


reserves. The phrase “reserve funds re- 


quired by law” was too ambiguous. The 
following interpretations of the phrase 
resulted: 

“Reserve funds” meant (1) policy re- 
serves, (2) contingency reserves and (3) 


anything so denominated by insurance 
statutes or by an Insurance Commissioner. 


“Required by law” meant (1) required by 
state statute, (2) required by an Insurance 
Commissioner and (3) nothing. 


The method of accounting, cash or ac- 
crual, should have been considered in the 
determination of which interpretation to 
follow. For example, if a company was on 
an accrual accounting method, reserves for 
unpaid claims could have been allowed as 
an accrued expense, at least for fire and life 
insurance companies. It is questionable if 
such a reserve deduction should have been 


(Continued on page 690) 


7 Cases cited at footnote 67. 

7 Regs. 33, Art. 101. 

8 For example, in Regs. 33 (revised), interest 
was to be accounted for as per Schedule D of 
the report to the state, Art. 239, par. 671. 
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New Mexico Issues Ruling 
on Commercial Block Policies 


A recent ruling (Ruling No. 8) applies 
to insurers, authorized to transact fire, 
marine and inland marine business, that 
recently extended their operations to af- 
ford insureds “all physical loss’ coverage 
by means of commercial block or mercan- 
tile block policies. This ruling is the result 
of a study undertaken by the Insurance 
Department applicable to such classes of 
business as department stores, household 
appliance dealers, professional or scientific 
instrument dealers, sporting goods dealers, 
office machinery and supply dealers, etc. 

The Commissioner referred to Title 58, 
Chapter 10, Section 20 of the 1953 New 
Mexico Statutes Annotated, which provides: 


Inland marine insurance shall be 
deemed to include insurance now or here- 
after defined by statute, or by interpretation 
thereof, or if not so defined or interpreted, 
by ruling of the superintendent, or as estab- 
lished by general custom of the business, as 
inland marine insurance.” 

Pursuant to the above-quoted law, the 
Commissioner ruled that the following 
methods and procedures will be accepted 
for all afford “all 
physical loss” coverage by means of com- 
mercial block or mercantile block policies: 


insurers desiring to 


“1. The basic Fire and Extended Cover- 
age rate as promulgated by the rating 
organization having jurisdiction shall be the 
rate considered in all cases. 

“2. Additional perils included under the 
contract shall display a separate and dis- 
tinct rate for each of these perils graduated 
as to limits of liability, if any, and included 
in the rate plan filed in this office. 


State Department Rulings 





maintain sta- 
experience by perils in order to 
report to this office upon call for the pur- 
pose of justifying the current rates used 
in connection therewith provided, however, 


“3. All companies must 
tistical 


that a company may comply with this 
requirement by reporting such experience 
to a statistical organization recognized in 
this State. 


“4. This procedure is to apply to all 
policies written on and after January 1, 
1955, and to all renewal policies issued 


prior to January 1, 1955.” 


New York Regulates Insurers’ 
Real Property Expenditures 


The portion of the New York insurance 
law dealing with insurers’ expenditures on 
real property was recently construed by 
the Superintendent of Insurance of New 
York. The pertinent statutory provision, 
subsection 7 of Section 81 of the New York 
insurance law, reads as follows: 


“No real property shall be acquired 
by any domestic insurer pursuant to para- 
graphs (a), (b), (d) or (e) of this sub- 
section seven except with the approval of 
the superintendent.” 


The Superintendent ruled “that any ad- 
dition or expenditure made in any calendar 
year in [ building 
which, according to recognized accounting 
principles, should be capitalized and which, 
when added to the aggregate of all such 
additions and expenditures previously made 


respect of any existing 


during the same calendar year, exceeds 
an amount equal to 5% of the book value 
of such building, or $10,000, whichever is 
the greater, requires the approval of the 
Superintendent of Insurance.” 
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LORIDA—When an automobile is tem- 

porarily stopped in a line of traffic on 
a highway or other public thoroughfare as 
a result of the driver’s observance of a 
traffic light, the automobile is not “legally 
parked,” as contemplated by the financial 
responsibility law.—Questions involving the 
financial responsibility law were recently 
submitted to the Attorney General by the 
Insurance Commissioner. They were as 
follows: 

(1) A and B were involved in an auto- 
mobile accident. A was obviously at fault. 
The problem constituted was whether both 
parties must exchange releases or deposit 
securities with the State Treasurer, in addi- 
tion to obtaining liability insurance, or 
whether only A was required to obtain a 
release. 

(2) A was traveling in his proper lane 
of traffic and stopped for a red stop light. 
B struck A’s vehicle from the rear while 
A was waiting for the light to change. The 
question involved was whether A had been 
“legally parked” within the meaning of the 
financial responsibility law. 

The Attorney General ruled, in answer to 
question (1), that if either A or B occa- 
sioned damages to the other in an amount 
sufficient to bring him under the financial 
responsibility law, and he was not other- 
wise exempt under the law, in order to 
prevent suspension of his license he not 
only must evidence financial responsibility as 
to future operation of a motor vehicle, but 
also must obtain from the driver of the 
other vehicle the release required by Sec- 
tion 324.04(2)(e) of the Laws of Florida, 
or deposit securities with the Commissioner 
as contemplated by Section 324.041. He 
added that it appears that the factor of 
negligence in relation to an accident is of 
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no significance under the financial respon- 
sibility law. 

In regard to question (2), the Attorney 
General declared that an automobile is not 
“legally parked,’ as contemplated by the 
financial responsibility act, when it stops 
temporarily for a red light. He referred to 
Volume 31 of Words and Phrases, where 
numerous authorities were given to the 
effect that the temporary or momentary 
stopping for a traffic signal does not con- 
stitute a “parking” of a vehicle——Opinion of 
the Florida Attorney General, August 29, 1955. 


N INNESOTA—School districts may 
+ not pay for insurance against liability 
for wrongful conduct of public employees, 
for liability insurance for its school patrol 
or for general insurance coverage for school 
children while at school.—The Commis- 
sioner of Education asked the Attorney 
General to advise as to whether school dis- 
tricts can spend money out of public funds 
(1) for liability insurance on its employees, 
including the teachers, (2) for liability in- 
surance for its school patrol and (3) for 
general insurance coverage for school chil- 
dren while at school. 


The Attorney General, in answer to ques- 
tion (1), stated that if the words “liability 
insurance on its employees” means that the 
board can spend public funds to indemnify 
its employees for the consequences of their 
wrongful acts, then the answer is no. The 
answer to question (2) was also no. 

In regard to question (3), he declared 
that the meaning of the words “general in- 
surance coverage for school children while 
at school” is not clear. Insurance is ef- 
fected by contract, the Attorney General 
said, and without knowing the terms of the 
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contract any answer to the question must 
be very general. 

He stated that it may be that Laws 1955, 
Chapter 469, is the law that was being con- 
sidered in regard to the above questions. 
In reading the act, he declared, it will be 
noted that it is specifically stated that pre- 
miums for such insurance are not to be 
paid from public funds, but by the pupils 
themselves.—O pinion of the Minnesota At- 
torney General, August 19, 1955. 


EVADA—Municipal corporations may 

not require the payment of an occupa- 
tion tax by an insurer or agent, or both, 
in addition to that required by law through 
the office of the Insurance Commissioner.— 
A recent amendment to the charter of the 
City of Las Vegas (under which the powers 
of the city governing board are enumer- 
ated) provides as follows: 

“10. To fix, impose and collect a license 
tax on and to regulate all character of 
lawful trades, callings, industries, occupa- 
tions, professions and business, whatsoever, 
conducted in whole or in part within the 
city, including, but not limited to 
insurance companies, building and loan 
associations and companies, fire, life, and 
accident insurance companies, and agents 
or solicitors for the same 


Subdivision K(2) of Section 3656.59 of 
the Nevada Compiled Laws, 1943-1949 Sup- 
plement (Statutes of 1949, Chapter 255, 
page 552) provides: 

“The possession of a license, under the 
provisions of this act, shall be authorization 
to transact such business as shall be indi- 
cated in such license and shall be in lieu 
of all licenses required to solicit insurance 
business within the State of Nevada.” 
(Italics supplied.) 


The Insurance Commissioner asked the 
Attorney General whether the amendment 
to the charter of the City of Las Vegas 
permits it to enact ordinances which place 
an occupation tax upon local insurance 
agents. The Attorney General replied that 
the city did not have the power to enact 
any such ordinances. 


He stated that it is clear from the provi- 
sion of the insurance statute containing the 
“in lieu” provision that the legislature in- 
tended to remove from the municipal cor- 
porations and other taxing units the privilege 
of placing an occupation tax upon insur- 
ance agents. 


Attorneys General 


The amendment to the city 





charter, therefore, did not supersede the 
previously effective insurance law. 


Reference was made to the Nevada Con- 
stitution, Section 21, Article 4, which states: 


“In all cases enumerated in the preceding 
section and in all other cases where a gen- 
eral law can be made applicable, all laws 
shall be general and of uniform operation 
throughout the state.”—Opinion of the Nevada 
Attorney General, September 2, 1955. 


KLAHOMA—The recent case of Bird- 

well et al. v. Tri-State Insurance 
Company makes invalid part of Section 8 
of the 1950 Oklahoma Motor Vehicle As- 
signed Risk Plan and, therefore, it is sug- 
gested that the Insurance Commissioner 
amend this provision—The Insurance Com- 
missioner made inquiry regarding the effect 
of the decision of the Oklahoma Supreme 
Court in the case of Birdwell et al. v. 
Tri-State Insurance Company, handed down 
on July 19, 1955, relating to the assigned 
risk plan. The first and second paragraphs 
of the syllabus of the case read as follows: 


“1. An insurance contract, made for the 
purpose of furthering any matter or thing 
prohibited by statute, is void. 


“2. The courts will not compel an insur- 
ance company to enter into a void contract.” 


Section 8 of the 1950 Oklahoma Motor 
Vehicle Assigned Risk Plan provides: 


“An applicant shall be considered in good 
faith if he reports all information of a 
material nature, and does not wilfully make 
incorrect or misleading statements, on the 
prescribed application form 4 


The court, in effect, held invalid this 


provision by declaring: 


“We cannot accede to the view that an 
applicant is in good faith entitled to insur- 
ance required for issuance of a driver’s 
license if, after securing such license, he 
admittedly intends to drive an automobile 
in the illegal liquor traffic, even though for 
a small part of the time. The district court 
was correct in refusing to order the issu- 
ance of the insurance.” 


The Attorney General stated that the 
above-quoted portion of Section 8 was 
invalid since it required the issuance of an 
insurance contract to an applicant whose 
application is truthful and complete, even 
though the application, or the evidence at 
the hearing thereon, reveals that the appli- 
cant intends to drive an automobile, at least 
part of the time, in violation of a valid law 


689 





of the state. He noted that whether the 
provision would be treated as valid by the 
court in the absence of an unlawful inten- 
tion is problematical, and hence not con- 
sidered at this time. 

He suggested that the Insurance Com- 
missioner consider the advisability of amend- 
ing the above-quoted provisions of Section 
8, as authorized by Section 20 of the Okla- 
homa Motor Vehicle Assigned Risk Plan, 
so that it will read substantially as follows: 
“An applicant shall be considered in good 
faith if he reports all information of a mate- 


rial nature, and does not wilfully make 
incorrect or misleading statements, on the 
prescribed application form, that ts, if his 
application, or the evidence at the hearing 
thereon, does not reveal the applicant intends 
to use an automobile, at least a part of the 
time, in violating a valid law of the state.” 
He added that the suggested amendment, 
in view of the supreme court’s recent deci- 
sion, would, in his opinion, not be treated 
by the’ court as an unlawful exercise of 
legislative authority —Opinion of the Okla- 
homa Attorney General, September 22, 1955. 


TOTAL INCOME APPROACH TO TAXING LIFE COMPANIES: 
IS IT ADMINISTRATIVELY FEASIBLE? 


allowed if the company was on a cash basis. 
Reserves have enough in common with ac- 
crual accounting that it is questionable if 
any reserve deductions should be allowed 
when the company is on a cash basis. 


State insurance departments have required 
that life insurance companies furnish their 
annual reports on essentially a cash basis. 
Other insurance companies are required 
to use a reporting system which is es- 
sentially an accrual method. The Bureau 
has followed this division and used a cash 
basis for life insurance companies and an 
accrual method for fire and casualty com- 
panies. Considering the complexity of the 
issues which arose when the cash account- 
ing method was used, it would seem pref- 
erable that the accrual method be used for 
life insurance companies, the same as for 
companies other than life. Subsidiary rec- 
ords furnished to the state insurance de- 
partments include the necessary information 
to use the accrual method. 


The other two major problems were 
the accounting method and state regula- 
tion of insurance companies, both of which 
were touched on in the discussion of in- 
surance reserves. Separate issues arose over 
questions such as the handling of bond 
premiums and furniture and fixtures. Com- 
panies tried to amortize bond premiums, 
as the state insurance departments required 
that they do so. The adoption of an accrual 
method would eliminate this problem. Com- 
panies preferred a cash deduction for fur- 
niture and fixtures, as the states required 
that this item be handled on a cash basis. 


Continued from page 686 


Even though the accrual method was used, 
minor deviations of this nature could be al- 
lowed by the Bureau without serious dam- 
age to the accrual method. 


Research in the 1909-1921 period 
stantiates the belief expressed by Secretary 
of the Treasury Snyder that the total in- 
come approach is administratively feasible. 
Most certainly the statement made in the 
Senate in 1918 that the total income ap- 
proach was “productive of litigation rather 
than revenue” is not true.” A check of the 
dates on the cases cited indicates that as of 
1918 the reserve issue was the only one 
creating serious difficulty. The majority of 
the reserve cases were litigated by insur- 
ance companies other than life, while the 
attempt to change to another method of 
calculating gross income was sponsored by 


sub- 


the life insurance companies. 


The problem does seem to be both deeper 
and broader than is indicated in Secretary 
Snyder’s comment, however. Decisions should 
be reached in the four problem areas de- 
veloped in this paper if considerable litiga- 
tion is to be avoided, while Secretary 
Snyder’s comments refer only to the reserve 
problem. Considering the almost continu- 
ous litigation or legislative changes which 
occurred under the investment income ap- 
proach since 1921, it would seem that very 
should be given to 

approach for life 
The adminis- 
certainly not 


[The End] 


consideration 

total income 
insurance companies again. 
trative problems are most 
insurmountable. 


serious 
using a 





757 Congressional Record 3183 (65th Cong., 
3d Sess.). 
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Law for the Doctor 


The Physician and the Law. Rowland H. 
Long. Appleton-Century-Crofts, Inc., 35 West 
32nd Street, New York 1, New York. 1955. 
284 pages. $5.75. 


This very interesting book is undoubtedly 
of value to the doctor and to those who 
work with doctors’ insurance problems. The 
author has included a chapter on the in- 
surance protection a doctor may obtain. 
The greater part of the book is devoted to a 
legal discussion based on cited cases of the 
risks and hazards involved in the practice 
of medicine. The liability for negligence 
and malpractice suits are adequately dis- 
cussed, as are defenses such as contributory 
negligence, the statute of ‘limitations and 
privileged communications. 

The book is replete with advice to the 
physician when faced with death—either 
from natural causes, wounds (stab, bullet) 
or strangulation. 

There are chapters on disputed parentage, 
adoption and artificial insemination. There 
chapter on suggestions to the 
doctor when on the witness stand. 


is also a 


USA, Inc. 


Controlling Government Corporations. The 
Tax Foundation, Inc., 30 Rockefeller Plaza, 
New York 20, New York. 1955. 43 pages. 

This study contains useful data on the 
many federal government-controlled corpo- 
rations. 


Efforts to tighten fiscal controls over 
government corporations began as early as 
1936. Major legislation was enacted in 1945 
in the form of the Government Corpora- 
tion Control Act, but this legislation did 
not materially improve annual Congressional 


Books and Articles 


control of expenditures by corporations. 
The act’s major achievements were in pro- 
viding Congress with the opportunity to 
know about corporations and with tools 
for better fiscal management. Nevertheless, 
recent Congressional hearings and reports 
on the programs of the Commodity Credit 
Corporation and the unincorporated Federal 
Housing Administration (which also comes 
under the Control Act) indicate that control 
is not adequate. 


Profile of an Executive 


The Big Business Executwe. Mabel New- 
comer. Columbia University Press, 2960 
Broadway, New York 27, New York. 1955. 
164 pages. $4. 


This book seeks to answer the question: 
Who is, who can be and who should be 
the big business executive of today? Answers 
to this question were sought by analyzing 
the background of the chief executives of a 
large number of our corporations. Statis- 
tically, the book tabulates executives by 
nationality, religion, politics, father’s occu- 
pation, family income, education, early busi- 
ness career, incentives, promotion and transfer, 
professionalization of qualifications, age, 
tenure and retirement. 

The typical executive of 1950 is a native 
American, the son of a small, independent 
businessman. His family’s income was 
moderate, and such jobs as he pursued 
during his boyhood were for extra spending 
money rather than to help support the 
family. His parents managed to put him 
through college, with such contributions as 
he himself made to his own expenses through 
part-time employment, mostly in summer. 
Upon graduation he obtained a full-time 
job, with no assistance from his family. 
Thenceforward he was on his own. While 
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still relatively young and inexperienced, he 
obtained a minor position with the corpora- 
tion that he eventually headed, and he 
gradually worked up, through operations 
or production, to a vice presidency, from 
which he was promoted to the presidency 
at the age of 52. Although he has had 
specialized professional training, he has 
never practiced independently, nor has he 
at any time run a business of His own as 
his father did. He is a business adminis- 
trator—a bureaucrat—with little job ex- 
perience outside of his own corporation. 
His investments in “his” company are 
nominal, in terms of potential control—less 
than 0.1 per cent of the total stock out- 
standing. He was, in 1950, 61 years of age, 
and he will probably be 70 when he retires. 


The One Big Customer 


Government in Economic Life. Solomon 
Fabricant. National Bureau of Economic 
Research, Inc., 261 Madison Avenue, New 
York 16, New York. 1955. 78 pages. 

This is a study which holds considerable 
interest for all of us. The new scale of 
government and what it means to our con- 
temporary economy is illustrated by these 
facts: Last year 15 per cent of all workers 
were in the employ of government. Seven- 
teen per cent of all personal incomes were 
received from government. Thirty-eight per 
cent of the nation’s total expenditures on 
new construction and on equipment were 
made by government. It purchased $46 
billion worth of goods and services from 
business enterprises. Government produc- 
tion, including its purchases and direct out- 
put, last year equaled one fifth of the gross 
national product. 


For Better Meetings 


Basic Principles of Parliamentary Law and 
Protocol. Marguerite Grumme. Marguerite 
Grumme, 3830 Humphrey Street, St. Louis 
16, Missouri. 1955. 68 pages. $1. 


Want to run your meeting correctly? 
According to Hoyle? (We should say accord- 
ing to Grumme.) Marguerite Grumme—a 
registered parliamentarian—has prepared this 
unique pocket-sized, handy guide for the 
expert and a boon for the beginner. 





Parliamentary law is, as you know, the 
procedure by which we all try to conduct 
our meetings, whether they be that of our 
business club, union or PTA. In such 
meetings, the Chair and other presiding 
officers are faced with questions and rules 
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of procedure in the handling of motions, de- 
bates and voting. At times like these, this 
little book is a great help. 


ARTICLES 


Atticles of interest in other 


| legal publications 


Should a Child Collect? . .. Does a cause 
of action exist in favor of a child for negli- 
gent injury to his parent not resulting in 
death? An emphatic “no” would undoubt- 
edly be heard from the insurance compa- 
nies and common carriers. Since the creation 
of such a cause of action necessarily in- 
volves a consideration of two other contro- 
versial causes of action, namely, the right 
of the wife to sue for the negligent invasion 
of her interest in the family relationship, 
and the right of the child to sue for the 
intentional invasion of his interest in the 
family relationship, this article considers 
these three causes of action, with particular 
emphasis upon the child’s action for negli- 
gent invasion of his interest. 

The author is a Columbia, Missouri attor- 
ney.—Lewis, “Three New Causes of Ac- 
tion? A Study of the Family Relationship,” 
Missouri Law Review, April, 1955. 


Life Insurance as Estate Planning Device 
. . « The Internal Revenue Code of 1954 
provides an additional reason for the pur- 
chase of new insurance: the power to pass 
on large sums to succeeding generations 
without tax liability. Some insurance com- 
panies and their agents have welcomed the 
tax changes, but this author gives a number 
of reasons in favor of caution. 

Some problems present themselves in 
certain community property states. Other 
problems involve the valuation of a rever- 
sionary interest and changes made by the 
new Code in the incidents of ownership test, 
as well as the danger of inclusion, under 
Section 2035, of proceeds in the gross estate 
of the insured as being a transfer made in 
contemplation of death. 

One solution is suggested: that the gift 
tax on the transfer of the incidents of 
ownership of the policy, or the estate tax 
if the transfer is made within three years 
of the death of the insured, could be elimi- 
nated by an assignment for value, rather 
than an assignment by gift—Hawley, ‘‘Per- 
sonal Life Insurance and the 1954 Estate 
Tax,” Rocky Mountain Law Review, Febru- 
ary, 1955. 
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International Reinsurance 
Transactions for 1954 


Net receipts by foreign countries on their 
reinsurance business with United States in- 
surance companies amounted to $47 million 
in 1954, according to figures released by the 
United States Department of Commerce. 


United States insurance companies paid 
$207 million in premiums for reinsurance 
purchased from foreign reinsurers, and re- 
covered $150 million in losses from them. 
The $57 million excess of premiums paid 
over recovered was offset by net 
receipts of about $10 million by United 
States reinsurers on reinsurance they sold 
abroad. 


losses 


Premiums paid to foreign reinsurers have 
increased steadily since 1949, when the 
Commerce Department began its annual 
surveys. Total premiums of $207 million 
paid in 1954 were $36 million more than the 
1953 total of $171 million. This was the 
largest annual increase since 1949. Most of 
the 1954 reinsurance premiums, some $183 
million, went to the United Kingdom. Of 
the balance, Switzerland received approxi- 
mately $17 million. 

Losses recovered from foreign reinsurers 
of $150 million in 1954 were up from $120 
million in 1953. 
period covered by the annual surveys, the 
average ratio of losses to pre- 
miums ceded has been 68 per cent. In 1954 
the ratio was at a peak of 73 per cent, re- 
flecting heavy loss payments resulting from 
last year’s hurricanes, although the experi- 


For the entire six-year 


recovered 


ence in some other lines was improved. 


By the end of 1954 over half of the out- 
standing claims resulting from 1954 hurricanes 
Carol, Edna and Hazel had been paid by 


The Coverage 


United States insurance companies. It is 
possible that the share of foreign reinsurers 
in these losses is not yet fully reflected in 
reporis received by the Commerce Depart- 


ment for the year 1954. In any case, sub- 
stantial 1954 claims settled 
in 1955, and recent hurricane damage will 
also add to the amount of loss payments 
to be met by foreign reinsurers this year. 


remain to be 


Reinsurance sold abroad has been a minor 
component of American international rein- 
surance transactions through the past five 
years, although it has been sold all over 
the world, with a coverage of about 50 
countries. 


Slower Disposition of Cases 
in United States District Courts 


In spite of some additions to the judicial 
force, congestion has increased in United 
States district courts, and delay in bringing 
civil cases to trial and in disposing of them 
has grown longer, according to the Annual 
Report of the Director of the Administrative 
Office of the United States Courts. 
interval for cases tried, from 
iling to disposition, has in- 
more than a month—to 14.6 
he interval from issue to trial 
month—to 9.1 


The over-all 
the time of 
creased by 
months, and 
has also increased by one 
months. 

These median figures are the best indica- 
tion we have of docket conditions, the re- 
port noted, but they are based on terminations 
during the entire year and do not neces- 
sarily give a complete picture of the situa- 
tion at the end of the year. 

The median time from filing to disposi- 
tion of 14.6 months means that in half of 
the cases the time was actually longer than 
this period.. The median or middle case 
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PERSONS AND EVENTS 


William J. Davey will be the new In- 
diana Insurance as of 
October 15. The present Commissioner, 
Harry E. Wells, announced his resigna- 
tion in order to accept the presidency of 
the American Life Insurance 
Company. 


Commissioner of 


Travelers 


Samuel E. Orebaugh is the acting head 
of the Iowa Insurance Department, fol- 
| lowing the death of Insurance Commis- 


sioner Charles R. Fischer. 


| 

| one ‘ ; ‘ 

| The appointment of Richard H. 
| Stouffer as Deputy Insurance Commis- 
j} sioner of West Virginia, effective Sep- 
| tember 1, was announced. 

It was recently announced that Byrle 


F. Dunn has been appointed policy ana- 
lyst for the accident and health division 
of the Oklahoma Insurance Department. 

A forum on “Negotiating Settlements 
in Personal Injury Actions” will be held 
October 15 at the Sheraton-Astor Hotel 





was used in the computations because the 
average tends to inflate the figures as the 
result of the effect of a few cases which 
require an exceptionally long time. For 
nonjury cases the median was longer—16.7 
months compared to 12.6 months for jury 
cases. The difference, it stated, was prob- 
ably due to the time allowed for receiving 
briefs and writing opinions or findings of 
fact and conclusions of law in nonjury cases. 

The general picture is discouraging, the 
report stated. Of districts where or 
more cases are tried, 40 showed increases 
in the median from filing to disposition, and 
only 20 showed decreases. Taking the trials 
in each circuit as a whole, every circuit 
except the Fifth, which had the shortest 
interval, showed an increase over last year. 


25 


This year’s changes in the kinds of civil 
cases filed were few. Many time-consuming 
types of showed increases in 1955, 
however. For example, the number of di- 
versity cases continued to rise. These have 
steadily increased, without interruption, 
from 5,246 cases in 1944 to 19,123 cases in 


cases 


1955. Diversity cases involving contracts 
increased from 6,490 in 1954 to 6,650 in 
1955; those involving personal injury in 


motor vehicles went up from 6,919 in 1954 
to 7,191 in 1955; and those involving other 
torts rose from 4,595 to 4,652. 
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in New York City. New York Supreme 

Court Justice James B. M. McNally will | 
serve as moderator for a panel of insur- 
ance company claim department officials | 
and trial lawyers who will analyze the 
settlement 
by 


used 
counsel. 


tactics 
defendants’ 


techniques and 
plaintiffs’ and 


New York Superintendent of Insurance 
Leffert Holz appointed Harold I. Kahen 
and Benjamin L. Tenzer as associate 
counsel to aid Martin S. House in the 
investigation of employee welfare funds. 


The ninth annual underwriting forum 
of the Health and Accident Underwriters 
Conference will be held October 24-25 
in the Kentucky Hotel, Louisville, Ken- 
tucky. It includes high priority topics 
for accident and health underwriters, 
hospital-medical specialists and company 
medical directors. The Institute of Home 
Office Underwriters will hold its annual 
meeting on the three days following the 
accident and health sessions. 


Donee of Policy Has Present Interest 


The Internal Revenue Commissioner was 
recently faced with the question of whether 
a donee of an insurance policy had received 
a present or future interest for the purpose 
of determining the annual gift tax exclu- 
sion. The facts showed that a transfer of 
an insurance policy was made to a donee, 
as absolute owner. The transfer granted to 
the donee the usual incidents of ownership, 
including the right to change the beneficiary 
and the right to surrender the policy for its 
cash value, if any. Neither the donee nor 
his guardian was restricted in any manner 
from exercising any legal incidents of own- 
ership in the policy by prior endorsement 


or otherwise. 
The Commissioner ruled (Rev. Rul. 55-408, 
I. R. B. 1955-26, 32) that this transfer of 


the policy, as well as each subsequent pre- 
mium payment thereon by the donor, con- 
stituted a gift of a present interest for the 
purpose of determining the annual gift tax 
exclusion. 


Assignees of Policy 
Liable for Income Tax 


The assignees of a life insurance policy 
were liable for income tax when the pro- 
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ceeds of the policy exceeded its cost. This 
was the holding of the Tax Court of the 
United States in Bourne Bean et a!., CCH 
Dec. 21,129(M) (July 15, 1955). 

In this case an individual assigned a policy 
of life insurance to the taxpayers, his chil- 
dren, who paid him an amount equivalent 
to its cash surrender The taxpayers 
then paid the premiums on the policy until 
the death of the insured. A portion of the 
proceeds was included in the estate of the 
a transfer in con- 


value. 


insured as the subject of 
templation of death. 

The court held that since no 
was produced in the income tax proceedings 
that the assignment was one in 


evidence 


to show 


A REPORT TO THE READER———— 


to be made. Compliance with this point can 
be accomplished by the seller being present 
when his accounts are examined by the buyer. 

The reason for this precaution is simple. 
If something happens during the negotia- 
tions and the sale is not consummated, it 
may become known that the prospective 
purchaser has been able to compromise the 
expirations. This will lower the value of the 
agency to other purchasers. No prospective 
purchaser will pay as much for expirations 
which are known to others as he will pay 
for those kept confidential and properly safe- 
guarded. 

The following question is another test or 
consideration for determining the value of 
an agency: Isa corporate agency of more 
value than a partnership or a sole proprie- 
torship where the efficiency and earning ca- 
pacity of each are equal? 

There may be a logical basis for answer- 
ing this question in the affirmative. It is a 
well-known fact that the agency business 
depends largely on the personal contacts of 
the producers. These men have made them- 
selves valuable to their clients over a period 
of years by providing personalized service 
and developing their clients’ confidence in 
them as reliable insurance men by exercis- 
ing sound judgment in the handling of their 
insurance needs. 

Under these circumstances it may reason- 
ably be concluded that an insurance agency 
which has been built on the personality and 
good will of a particular agent is bound to 
lose some of its following when it is sold. 

Whenever'’an agency is organized as.a 
partnership, as opposed to a corporation, 
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contemyration of death, it must be regarded 
as one ~or a valuable consideration. The 
proceedy, therefore, were taxable to the ex- 
tent thst they exceeded the consideration. 


The Martin Article 


Last} month in William F. Martin’s arti- 
cle “he Trial of a Medical Malpractice 
Case” the all-important word “liability” was 
omitted in a statement on page 619. The 
author would have preferred it to read: 

“A ‘malpractice case is one of few types 
of littgation where liability, as well as the 
damazes, will, more often than not, depend 
upon: medical testimony.” 


Continued from page 644 


the owners are doing business in a manner 
which is unprotected by corporate insula- 
tion. This fact tends to personalize the busi- 
ness relationship between agent and insured 
mucli more than in incorporated agencies. 
Corporations for the practice of law and 
other professions are prohibited by law for 
the reason that the relationships developed 
between professional men and their clients 
are so highly confidential and personal that 
the former should not be allowed to escape 
responsibility and liability for their acts by 
the use of a corporation. The thought has 
been expressed that the same theory should 
be applied to the insurance agency business 
for identical reasons, and should be consid- 
ered as consistent with the efforts of local 
insurance agents to attain a professional status. 


The incorporated agency is usually a less 
personalized form of doing business. The 
clientele of this type of organization is gen- 
erally of a more “corporate” frame of mind 
than when it is dealing with a partnership 
or sole proprietorship agency. This is not 
to say that the service rendered is any less 
in a corporation, but it does mean that the 
service may be much less personal. 

Accepting this view of the corporate in- 
surance agency, it follows that its sale may 
not have the disturbing effect on the insureds 
that is generally experienced when a highly 
personalized agency is transferred to new 
hands. 

It is entirely possible, in line with the 
foregoing discussion, that the purchaser of 
a going, successful incorporated. insurance 
agency would be able to retain a higher per- 
centage of the old customers than would be 
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the case if the business purchased were a 
partnership or a sole proprietorship. 


In conclusion, the following question might 
well be asked in connection with this matter 
of agency valuation: Are the tests used to 
determine the value of expiration as impor- 
tant in a case where an insurance agency is 
to be purchased by and merged with a well- 
managed, efficient competitor? 


It often happens that an established in- 
surance agency becomes interested in pur- 
chasing the business of a competing agency 
in the same vicinity. The motivation can be 
for a variety of reasons, some of which may 
be the limiting of troublesome competition 
and the obtaining of additional company 
representation. Very often the purchasing 
agency merges with the purchased agency 
and the business is conducted in an expanded 
manner without any basic change in its busi- 
ness form. 


In the event that a well-established, effi- 
ciently managed agency desires to take over 
a competitor for a specific reason, such as 
that mentioned above, the purchaser would 
probably not be as vitally concerned with 
the factors for determining the value of an 
agency as would an individual who is buy- 
ing a business with the intention of running 
it and deriving his livelihood therefrom. 
When a going agency determines that it 
would be to its over-all advantage to buy 
out another agency, the small details used 
in evaluating the expirations are of much 
less importance. The purchaser in this type 
of transaction is less interested in the effi- 
ciency and business practices of the agency 
purchased, for the reason that the purchas- 
ing agent, in most cases, expects to revital- 
ize and realign the acquired business by 
making it a part of his own. 


Computing Value of Agency 


The foregoing tests and considerations 
which comprise the basis of an analysis for 
determining the value of an agency will de- 
velop a true picture of the condition of the 
agency under consideration. The next logi- 
cal step is to express that value in terms of 
dollars. 


The traditional formula of from one to 
2% times the average annual “net commis- 
sions” is the most prevalent rule of thumb 
for determining the value or selling price of 
an agency. 


This formula or rule of thumb, however, 
is to be questioned as to whether or not it 
is an accurate base to use in the determina- 
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tion of something so important as _ the 
dollars-and-cents value of an agency. To 
employ “net annual commissions” as _ the 
basis for agency valuation is to make no 
allowance for or give no consideration to 
the relative degree of efficient agency man- 
agement. Inasmuch as the ultimate objec- 
tive of agency operation is to make a profit, 
agencies yielding the highest percentage of 
net return have a greater value than those 
which do not. Net return in this instance is 
considered to be the net commission income 
less the total expenses of operating the agency, 
including such items as rent, salaries, selling 
etc., but before proprietorship 
withdrawals of any profit, and before taxes, 


expenses, 


Inasmuch as the purchase of an insurance 
agency under normal conditions may be 
considered a speculation, it is not unreason- 
able for the purchaser to expect a return of 
his capital investment in two to 2% years 
and in any case not to exceed a maximum 
of three years. This concept prevails in the 
purchasing of other businesses, and it can 
be applied to the agency business with some 
merit. 

Accordingly, for example, a $100,000 aver- 
age annual premium agency which might 
produce $20,000 in average annual net com- 
missions might well yield a net income of 
$10,000 annually. As outlined above, the 
purchase price or the value of the agency 
would be computed on the basis of two to 
2% times the net income figure of $10,000 
or $20,000 to $25,000, provided the tests and 
considerations give a satisfactory picture of 
the agency as a good value basically. 

In this example, the value or purchase 
price of $20,000 to $25,000 would be subject 
to further modification in terms of the per- 
centage of renewals because the estimate is 
calculated on the basis of 100 per cent re- 
newals. Natural attrition from such causes 
as death, transfer of accounts and competi- 
tion are responsible for every established 
agency’s suffering a loss of from 10 per 
cent to 15 per cent of its renewals, with 
the possibility of this loss percentage going 
as high as 25 per cent. 


It may be argued that a maximum of 
three years is too short a period in which to 
expect a complete capital recovery in the 
purchase of an agency. It must be remem- 
bered, however, that there is little, if any- 
thing, of a tangible nature which is being 
purchased; and, inasmuch as the future of 
the agency depends so heavily upon the per- 
sonal characteristics of the agency force, the 
purchase price of an agency should be de- 
termined accordingly. 


IL J— October, 1955 
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NEGLIGENCE 


Summaries of Selected Decisions 
Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Recent Boiler Explosion Cases 
Involve Contractors’ Liability 


Contractors, who were converting a heat- 
ing system from coal to oil, were not 
liable for a boiler’s explosion where it 
appeared that the janitor of the building 
shut off all valves to and from the boiler 
but left a fire burning beneath it. 


The plaintiffs, owners of a large apart- 
ment building, hired the defendant contrac- 
tor to convert the heating and hot water 
system of their building from coal to oil. 
Before the the system was 
completed, an explosion of one of three 
boilers caused property damage and per- 
sonal injury to tenants. Thirteen suits were 
filed against the owners, who did not deny 
liability. The owners, however, blamed the 
disaster the 
suit to recover the loss sustained by them 
and also indemnity for any liability which 
they might incur. At the trial it appeared 
that the janitor of the building, prior to the 
explosion, had shut off all valves to and 
boiler but left a fire burning be- 

The court found that the janitor’s 
It dismissed 


conversion of 


on contractor, and brought 


from a 
neath it. 
negligence caused the explosion. 
the complaint of the 
judgment to the contractor on a counterclaim 


An 


owners and awarded 


for the balance due on the contract price. 
appeal was taken. 


Negligence 








Selected Decisions 


front All Jurisdictions 












The court of appeals declared that the 


evidence sustained the finding that the 
apartment owners were guilty of negligence. 
It stated that the owners had placed the 
care of the boilers in the hands of a 
person who was incompetent to handle the 
job. The owners that in 
opening the valves of one boiler and closing 
them on another the janitor was acting for 


sought to show 


and in obedience to the contractor, since 
the work involved the substitution of a 
boiler which had been completely con- 


verted. The court ruled that the withdrawal 
from service of the one boiler was no part 
of the work of conversion, but that it was 
the type of thing that the janitor must 
do in his ordinary line of work. It added 
that the contractor had every reason to be- 
lieve that the janitor was competent to 
do it. 

After disposing of the question of whether 
the contractor had obtained a permit to 
make the conversion as required by city 
ordinance, the court affirmed the judgment 
for the contractor—Kaufmann et al. v. Grif- 
fith-Consumers Company. United States Court 
of Appeals for the Fourth Circuit. May 13, 
1955. 4 NEGLIGENCE CAsEs (2d) 899. 


N ANOTHER recent boiler explosion 

case the court sustained the defendant 
heating contractor’s motion to dismiss. The 
evidence had established that a crack in the 
boiler had been caused by the plaintiff's 
son inserting a plug in the safety valve 
so that it would not function. There was 


10 evidence introduced to indicate that the 
-ontractor had not made proper repairs of 
the heating plant—Lininger v. Buchanan et al. 
Colorado Supreme Court. 
4 NEGLIGENCE 


January 10, 1955. 


Cases (2d) 897. 
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Carrier's Duty to Provide 
Safe Way of Egress Defined 


A railway carrier’s duty to provide a safe 
way of egress from its station area does 
not necessarily terminate at its boundary 
line. New Jersey. 


The plaintiff debarked from the defend- 
ant railroad’s train in the evening. The 
station and surrounding area were “pitch 
black” because a storm ten days 
before had rendered useless the public 
utility power lines. In taking a route which 
was customarily used by the railroad’s pas- 
sengers means of egress from the 
station, the plaintiff tripped on a curbstone 
which projected into a paved area where he 
was walking. The curbstone lay exactly 1.8 
feet beyond the railroad’s property line, but 
between that property line and the side- 
walk. The railroad did not own and did 
not construct or maintain the curb, side- 
walk or the street lights which illuminated 
the station area. The plaintiff brought an 
action against the railroad and the munici- 
pality for damages for the physical injuries 
sustained as a result of his fall. The trial 
court awarded judgment in favor of both 
defendants, and the plaintiff appealed only 
the judgment entered in favor of the rail- 
road. The appellate court affirmed the 
judgment for the railroad, and the case was 
certified to the state supreme court. 


some 


as a 


The court noted that a common carrier 
not only has the duty to keep its transpor- 
tation vehicles safe, but also has the duty 
to maintain a means of 
egress for the use of its passengers. 


and 
The 
question involved in this case was whether 
the obligation of a carrier to 
provide a safe means of ingress and egress 
for its passengers terminated at the boun- 
dary line of .its property since its control 
over the premises ceased at that point. 
The court declared that ordinarily it may 
be true that the private landowner’s obliga- 
tions to his invitees begin and end with 
boundary lines of his property. However, 
it stated that a common carrier does not 
enjoy the status of a private landowner 
in this respect. The common carrier’s re- 
sponsibilities are not defined by the boundaries 
of its property nor by its actual control 


safe ingress 


common 


of the premises. Reasonable care should 
not be arbitrarily terminated at the prop- 
erty line of the carrier when the means 


of egress generally pursued by passengers 
covers ground in close proximity to the 
carriers and constitutes the recognized way 
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of egress. 


It was a question for the jury 
to determine whether the railroad 
used reasonable care to provide a safe way 
of egress its The 


as to 


for 


passengers. court 
concluded that the lower court erred in 
granting the railroad’s motion for judg- 


ment. The case was reversed and remanded 
for a new trial—Buchner v. Erie Railroad 
Company. New Jersey Supreme Court. 
January 24, 1955. 4 NEGLIGENCE CAsEs 
(2d) 878. 


Landowner Negligent in Moving 
Dangerously Stacked Blocks 


A landowner was contributorily negligent 
in removing concrete blocks from his land 
when he was aware that they had been 
dangerously stacked by a contractor. 
Idaho Supreme Court. 


A landowner (plaintiff) purchased some 
concrete blocks from a contractor (defend- 


ant). The contractor delivered the blocks 
to the landowner’s property, and stacked 
them into a pile. It was alleged that a 


neighbor complained that the blocks leaned 
and might fall on children. It was further 
alleged that there was a crack in the stack, 
which was apparent to the landowner, that 
looked dangerous. The landowner did not 
report the condition of the stack to the 
contractor. While the landowner was re- 
moving blocks from the stack it fell on his 
right leg and foot, causing injury to them. 
The landowner testified that he had just 
picked up two blocks from the ground 
about eight inches from the main stack 
when it fell on him, and that at the time 
he was three or four feet from it, and had 
not touched it. An action was _ brought 
against the contractor for these injuries. 
The lower court awarded judgment to the 
contractor, and an appeal was taken. 


Held: Judgment affirmed for the con- 
tractor. The court ruled that the land- 
owner was aware that he was working in 
an unsafe place, and that his conduct in 
working there regardless of the apparent 
danger constituted contributory negligence. 
A case cited as authority for this holding 
was Benson v. Brady, 73 Idaho 553, 255 Pac. 
(2d) 710. 


The court, in conclusion, ruled that 
errors were made in the instructions given 
on contributory negligence.—Stoddart v. 
Idaho Concrete Products Company. Idaho 
Supreme Court. May 13, 1955. 4 NEGLIGENCE 
Cases (2d) 841. 


no 
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Summaries of Selected 


| Decisions Recently Reported 
| by CCH LIFE INSURANCE 
| 


REPORTS 


Surgeon Fails to Seek Remedy 
for His Own Disability 


A surgeon who had a skin condition af- 
fecting his hands did not “avail himself 
of all reasonable means and remedies to 
remove his disabilities’ where he con- 
sulted a dermatologist only once, and did 
not try to find employment. Fifth Circuit. 


A surgeon brought an action to recover 
total and permanent disability benefits under 
his policy. The facts showed that he was a 
rectal surgeon and osteopathic physician, 
and that he suffered a skin condition in the 
early 1940’s which affected his hands. The 
condition became progressively worse as 
the years went on, and in 1947 he had to 
completely discontinue his practice as a 
rectal surgeon, as any sterilizing solution 
would cause severe irritation to his hands. 


Prior to the surgeon’s sixtieth birthday 
he was advised by the insurer that the dis- 
ability provisions of his policy would lapse 
on his sixtieth birthday. This was his first 
realization that there were disability pro- 
visions in his policy, and he immediately 
filed a formal claim for disability. The in- 
surer denied his claim, and a suit was in- 
stituted. 


The evidence disclosed that the surgeon 
had not talked to a dermatologist until after 
the filing of a claim of disability in 1951, 
and then he only consulted a dermatologist 
once, failing to return when the treatment 
recommended was unsatisfactory. The der- 
matologist testified that the surgeon could 
not carry on massage and surgery when he 
saw him, but that in his opinion the condi- 
tion could be healed. He further testified 
that in his opinion the condition would not 
interfere with the practice of medicine other 
than when the hands had to be used, and 
that he knew of at least one physician with 
this condition who carried on a practice. 
The surgeon testified that he had made no 
effort to find any kind of employment or 
occupation, and that he had attempted to 
treat the condition of his hands himself. 


The trial court found that the surgeon was 


Life, Health—Accident 





totally and permanently disabled, and awarded 
judgment to him. An appeal was taken. 


Held: Judgment for the 
versed. The court declared that there is a 
rule of good morals and fair dealing which 
stipulates that “it is the duty of one suffer- 
ing from causes that disable him to avail 
himself of all reasonable means and remedies 
to remove his disabilities.” (See Mutual 
Life Insurance Company of New York vw. 
Knight, 130 Fla. 733, 178 So. 898.) It con- 
cluded that inasmuch as the surgeon did 
not seek a regular course of treatment from 
a dermatologist and did not attempt to find 
gainful employment in some other aspect 
of the practice of medicine, his recovery 
of total and permanent disability benefits 
should be denied.—Mutual Life Insurance 
Company of New York v. Ellison. United 
States Court of Appeals for the Fifth Cir- 
cuit. June 15, 1955. 2 Lire Cases (2d) 533. 


surgeon fre- 


Good Health Requirement 
Applies to Temporary Insurance 


The good health requirement of an ordi- 
nary life policy issued as security for a 
mortgage loan also applied to temporary 
term insurance covering the time neces- 
sary to negotiate the loan. Utah. 


The decedent, husband of the plaintiff, ap- 
plied to the defendant insurer for a mortgage 
loan in the amount of $4,500. As part of his 
loan application he applied for an ordinary 
life policy to become effective on January 
1, 1953, with preliminary term insurance 
applicable until the effective date of the 
permanent policy. The application for in- 
surance provided as follows: 

“(a) It is hereby agreed that any policy 
issued hereon shall not take effect until the 
first premium thereunder has been paid during 
my good health ” (Italics supplied.) 

In the temporary agreement the deceased 
agreed to pay to the insurer on or before 
December 1, 1952, the sum of $29.07, which 
was to be returned if the deceased was not 
an insurable risk. The agreement provided: 

“This agreement is given in lieu of cash 
payment to put insurance in force, or to 
start interest on annuity as to date above, 
in accordance with receipt attached to applica- 
tion.” (Italics supplied.) 


On December 2, 


notified that the mortgage 
his application had been tentatively ap- 
proved. Medical examination of the de- 
ceased showed that he had an elevated blood 
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1952, the deceased was 
loan portion of 



















































pressure and rapid pulse. The insurer in- 
formed its agent to offer a substandard 
policy to the deceased in lieu of the policy 
applied for, subject to the deceased making 
application for this policy with the rated-up 
premium. If the deceased declined to accept 
the substandard policy, the agent was told 
to refund the $29.07 collected. Before the 
new policy and amended application were 
prepared and sent to the agent for delivery, 
the deceased died. The plaintiff contended 
that a separate policy of insurance (pre- 
liminary term) was contemplated to cover 
the period until the permanent policy be- 
came effective. The lower court, however, 
awarded judgment to the insurer, and the 
plaintiff appealed. 


The state supreme court affirmed the 
judgment for the insurer. It ruled that the 
deceased had purchased only one policy in 
conjunction with the mortgage loan, and 
that the application for insurance applied 
to the temporary term ‘policy. Therefore, 
the good health requirement contained in 
the application applied to the temporary in- 
surance, and the deceased was not covered 
as the temporary insurance never came into 
effect —Green, Admx. v. Equitable Life As- 
surance Society of the United States. Utah 
Supreme Court. June 10, 1955. 2 Lire Cases 
(2d) 462. 


No Apparent Authority 
of Agent to Borrow Money 


Where a person presumed that the agent 
had authority to borrow money on the 
insurer’s credit with no evidence other 
than his representations, the insurer was 
not liable for the agent’s fraudulent acts. 
Wisconsin. 


The plaintiff talked to the insurer’s agent 
about obtaining an annuity policy as a 
means of savings and investment for eco- 
nomic protection in her old age. She was 
informed that she would need to invest 
about $8,000 in order to obtain a policy of 
any consequence. Because she did not have 
sufficient funds available at the time, she 
did not purchase the policy. Subsequently 
the agent came to her and said that he had 


a better plan than an annuity policy. He 
informed her that she could loan to the 
insurer the money she had available for 


eventual investment in an annuity policy, 
and receive 5 per cent interest thereon. 
Through this method, the agent stated, she 
could accumulate the amount needed to ob- 
tain the annuity policy desired. The agent 
collected a total of $6,500 in pay- 
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three 











ments, and in each instance the agent exe- 
cuted a promissory note in his own name 
as evidence of payment until she obtained 
the proper papers from the insurer acknowl- 
edging its indebtedness to her. 


The plaintiff never received any certifi- 
cate or papers acknowledging the insurer’s 
liability. She was later advised by the in- 
surer that it never received the $6,500 and 
that it was not liable for the acts of its 
agent. The plaintiff brought a suit in which 
she alleged that the agent represented to 
her that he was working within his capacity 
as the insurer’s agent. Inasmuch as the 
agent fraudulently converted the money to 
his own use, the plaintiff sought reimburse- 
ment from the insurer, the agent’s princi- 
pal. The trial court found that the agent 
was acting within his apparent authority, 
and awarded judgment to the plaintiff. An 
appeal was taken. 


The supreme court reversed the 
judgment and remanded the case with di- 
rections to dismiss the complaint. The court 
ruled that the insurer had not cloaked the 
agent with apparent authority to borrow 
money on its credit. It said that there was 
no evidence that it is customary or usual 
in the selling of insurance to borrow on the 
insurer’s credit, or that the insurer made 
any representation which gave the agent the 
appearance of having this authority. Ap- 
parent authority must be traceable to the 
principal, it stated, and in this case the 
principal (insurer) did nothing to make 
the plaintiff rely on the agent’s alleged au- 
thority. Since the agent had neither actual 
nor apparent authority, his acts were not 
binding upon the insurer.—Mattice v. Equi- 
table Life Assurance Society of the United 
States. Wisconsin Supreme Court. June 
28, 1955. 2 Lire Cases (2d) 519. 


state 


Short Shorts from the Courts 


Oklahoma . . . Where a policy failed to 
comply with the mandatory provisions of a 
statute which required a two-year incon- 
testability clause, the policy was construed 
as if the clause had been incorporated into it 
at the time of its issuance.—Bankers Security 
Life Insurance Company v. Killingsworth. 
Oklahoma Supreme Court. May 31, 1955. 
2 Lire Cases (2d) 400. 


Texas ... The insurer’s denial of lia- 
bility acted as a waiver of strict compliance 
with the proof-of-loss provision.—Preferred 
Life Insurance Company v. Dorsey. Texas 
Court of Civil Appeals. June 23, 1955. 2 
Lire CAsEs (2d) 487. 
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| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| 


Recent Reformation Cases 


Where a $50 deductible provision was 
written into a manufacturers’ and con- 
tractors’ liability policy upon its renewal, 
the policy was reformed and the insurer 
was liable for 57 damage claims, each of 
which was less than $50. 


The insurer brought an action to recover 
from the insureds the amounts paid in 
settlement of 57 separate damage claims, 
each of which were less than $50. The 
evidence showed that the insurer had issued 
a manufacturers’ and contractors’ liability 
policy to the insureds, and that upon the 
policy’s renewal a $50 deductible provision 
was written into it. Neither the insureds 
nor the insurer’s local agent had any notice 
of the deductible provision in the policy 
until after the occurrence of the accident 
which formed the basis of the many claims. 
It was shown that in procuring both the 
original policy and its renewal, it was in- 
tended by the insureds and the insurer’s 
agent that 100 per cent coverage be af- 
forded. Upon learning of the deductible 
provision the insureds offered to pay addi- 
tional premiums in accordance with a proper 
rate which could have been fixed on the in- 
surer’s application to the rating commission. 

The insurer alleged that the deductible 
provision was written in the policy pursuant 
to a special regulation of the Louisiana 
Rating Commission. It further alleged that 
the policy would not have been written 
without the deductible provision, and at- 
tempted to show that no such coverage was 
written by other major insurers in the state. 
The insureds contended that they should 
have been covered, and asked for reforma- 
tion of the contract in order to have the 
deductible provision removed from the con- 
The lower court awarded judgment 
to the insurer, and the insureds appealed. 


tract. 


The court of appeal reversed the decision. 
It declared that the renewal was intended 
by all continuance of the 
former policy. The coverage desired by 


parties as a 


the insureds could have been written by 
the insurer, it stated, although the coverage 


Fire and Casualty 


would probably have carried an increased 
rate, which could have been obtained by 
application to the rating commission. 


In conclusion, the court ruled that the 
policy should be reformed on the ground 
of mutual mistake. It added that the in- 
sured was not contributorily negligent in 
failing to examine the renewal policy.— 
Maryland Casualty Company v. Kramel et al. 
Louisiana Court of Appeal. May 18, 1955. 
8 Fire AND Casuatty Cases 716. 


| EFORMATION was denied to the 
insured corporation in a recent case 
where it appeared that the insured was 
aware many months before the loss oc- 
curred that the policy covered only the 
property of another which was in the in- 
The court ruled that 
if the policy was based on mistake (as 
contended by the insured) and should have 
covered the insured’s property, then it was 
the insured’s duty to see that the policy 
was rewritten and the mistake corrected 
long before the fire occurred.—McKay Cor- 
poration v. Home Insurance Company. United 


sured’s possession. 


States District Court for the Northern 
District of Indiana. May 6, 1955. 8 Fire 
AND CASUALTY CASES 777. 
Instruction on “Windstorm” 
Held to Be Proper 

An instruction which defined “wind- 


storm” as “something more than an ordi- 
nary gust of wind or current of air, 
although it is not necessary that the wind 
be of any specified duration or specified 
velocity’ was held to be proper by the 
Ninth Circuit. 


The insureds were engaged in the glass 
business. Under the extended coverage 
endorsement of a standard fire policy issued 
to them by the defendant insurer, their 
merchandise was insured against direct loss 
by perils of windstorm. The insureds al- 
legedly suffered the loss of a rack of plate 
glass due to a windstorm. There was some 
evidence that the racks may not have been 
properly constructed. The insurer refused 
to pay the loss, and the insureds brought 
an action The trial 
court entered a judgment for the insureds, 
and an appeal was taken on the basis 
largely that the court had erred in making 
certain instructions, and in refusing to 
make others. 


under their policy. 


The Ninth Circuit affirmed the judgment 
for the insureds. It found that no error 
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was made by the lower court in giving the 
following instruction: “If you find that the 
windstorm or a peril of windstorm was 
the direct, efficient predominating cause of the 
loss in this case, then it is immaterial and 
no defense that the glass racks could have 
been of more sturdy construction.” If the 
loss was directly caused by windstorm, the 
insureds were entitled to recover regardless 
of how the racks were constructed. 

The court ruled that the term “wind- 
storm” was correctly defined in the follow- 
ing instruction: “The term ‘windstorm’ as 
used in the insurance policy means some- 
thing more than an ordinary gust of wind 
or current of air, although it is not neces- 
sary that the wind be of any specified dura- 
tion or specified velocity. The term means 
a wind of extraordinary or unusual violence 
such to be capable of damaging the 
insured property.” It declared that the 
following requested instruction of the in- 
surer was properly refused: “The term 
‘windstorm’ as used in a policy of insurance 
such as that with which we are here con- 
cerned means a wind of unusual violence. 
It is something more than an ordinary gust 
of wind or current of air no matter how 
long continued. It need not have the vio- 
lence or the twirling or whirling features of 
a cyclone or tornado, but it must assume 
the aspects of a storm, that is, an outburst 
of tumultuous force.” 


as 


In conclusion it stated that if the insurer 
wished the term “windstorm” to have the mean- 
ing indicated in its requested instruction, it 
should have so defined it in the policy.— 
Queen Insurance Company of America vw. 
Larson et al. United States Court of Ap- 
peals the Ninth Circuit. August 5, 
1955. 8 Fire anp CAsuaLty Cases 761. 


for 


Explosions Caused by Fire 
Are Covered by Explosion Policy 


Although fire had initially caused explo- 
sions, a railway’s facilities were covered 
by an explosion policy which insured 
against all direct loss and damage caused 
by explosion whether originating on the 


insured premises or elsewhere. Texas. 
This litigation arose out of the Texas 
City disaster. A steamship, which was 


owned and operated by the French Gov- 
ernment, berthed in 
near Texas City. 
of its holds. 


facilities 
A fire broke out in one 
Attempts to put out the fire 
were unsuccessful, and a cargo of ammo- 
nium nitrate aboard the vessel exploded, 
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causing damage to the insured railway’s 
facilities. Subsequently a fire caused by 
the explosion of this steamship broke out 
in the hold of another vessel, and its cargo 
of ammonium nitrate also exploded, causing 
more damage to the railway’s facilities, 
Damage to property owned by the railway 
amounted to about $4.5 million, and damage 
to the goods of others stored on the rail- 
way’s property amounted to about $19.6 
million. 


The railway had one blanket policy (in 
the amount of $2.3 million) insuring against 
the risk of explosion. This policy insured 
against all direct loss or damage caused 
by explosion whether originating on the 
insured premises or elsewhere. Eight blanket 
policies of fire insurance (in amounts total- 
ing $1.45 million) covered generally all of 
the railway’s property except certain prop- 
erty more specifically insured. A ninth fire 
insurance policy (in the amount of $857,000) 
specifically insured certain property against 
fire loss. 


The explosion insurer denied any liability 
under its policy, and the railway brought 
an action to recover under the policy. The 
explosion insurer impleaded the fire insur- 
ance carriers, which in turn impleaded a 
large number of parties who had lost goods 
on the railway’s premises. These latter 
parties affirmatively disclaimed interest or 
defaulted. 


The court, on the biggest single contro- 
versy involved in the case, ruled that the 
damage caused by both explosions was 
within the coverage of the explosion policy. 
Coverage was held to exist since it was 
the explosion and not the uninsured fires 
aboard the steamships which caused the 
damage to the railway’s property. The ra- 
tionale of this holding was that since the 
fires aboard the ships were not covered by 
any fire insurance policies held by the rail- 


way, the explosions resulting therefrom 
could not in any sense be considered as 
incidental to any fire coverage. Therefore, 


the railway’s damage was declared to be 
the result of explosions, and the explosion 
policy covered the loss. After disposing of 
some questions involving coinsurance clauses, 
the court denied a motion for a new trial 
(which was made by the explosion insurer) 
on the ground that its opinion covered the 
points raised by the motion.—Texras City Ter- 
minal Railway Company v. American Equi- 
table Assurance Company of New York et al 
United States District Court for the South- 
ern District of Texas. April 25, 1955. 
8 Fire anp CASUALTY CAsEs 782. 
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Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 





Property Damage Settlement 


No Bar to Personal Injury Suit 


Where a party signed a release for 
“known and unknown, foreseen and un- 
foreseen bodily and personal injuries, 
damage to property” and neither he nor 
the insurer had notice of serious uncom- 
pensated personal injuries, the release 
did not bar the bringing of a suit for 
damages for these injuries. Tennessee. 


The plaintiff's car was damaged in an 
automobile accident. The insurer of the 
other car and the plaintiff got together for 
the purpose of making a settlement. The 
fact that the plaintiff was apparently not 
injured was discussed, and the plaintiff 
signed a release for “known and unknown, 
foreseen and unforeseen bodily and personal 
injuries, damage to property, and the con- 
sequences thereof, resulting, and to result, 
from a certain accident which happened on 
or about the 10 [th] day of May 1951.” The 
consideration given for this release was the 
amount of the actual property damage to 
the plaintiff's car. The plaintiff was fully 
aware of what he was signing and, thus, 
elements of fraud were not present. 

Three weeks after the settlement was 
made the plaintiff began to feel severe pain 
in his neck. An examination disclosed that 
he had sustained a rupture of the fifth cervi- 
cal intervertebral disc and a linear fracture 
of the sixth cervical vertebra. The plaintiff 
reported the matter to the insurance ad- 
juster, who at this time made no mention 
of the above release. Reports of the exami- 
nations and treatments given to the plaintiff 
were sent to the adjuster, but negotiations 
for a settlement failed. The plaintiff brought 
suit to have the release set aside in order 
that he may file suit for his personal in- 
juries, The lower courts ruled that the 
release should be set aside, and an appeal 
was taken. 

Held: Judgment affirmed for the plaintiff. 
The court stated that the real question in- 
volved was whether there was actually a 
settlement made for the serious personal 
injuries. It noted that at the time of the 


Automobile 


settlement the parties did not know that 
these injuries existed, and that the amount 
paid for the release clearly showed that 
the plaintiff did not receive any compensa- 
tion for his personal injuries. 


The court concluded that the release 
should be rescinded upon the ground of 
mutual mistake of fact inasmuch as the 


parties did not have knowledge of the fact 
that the plaintiff had sustained serious per- 
sonal injuries in the accident. The parties 
did not intend to release these unknown in- 
juries, it declared, and thus the release 
should not bar the plaintiff from bringing 
suit for them.—Lewis of Delaware, Inc., et al. 
v. Young. Tennessee Supreme Court. March 
11, 1955. 5 AutromosILe CAsEs (2d) 728. 


Corporation Liable for Vehicle 
Loaned to a Narcotic Addict 


A corporation was liable for damage re- 
sulting from the operation of one of its 
vehicles, which had been loaned by its 
president to a driver known to be ad- 
dicted to narcotics. Mississippi. 


The president of the defendant corpora- 
tion loaned one of the corporation’s trucks 
to a friend who had the general reputation 
of being a narcotic addict. The friend, 
under the influence of narcotics, negligently 
drove the truck down a road, weaving from 
one side of the highway to the other. While 
engaged in this “zig-zagging” he ran into 
plaintiff's automobile. The plaintiff, who 
was operating his car on the proper side of 
the road, suffered injuries. The 
president’s friend was arrested and charged 
with operating a motor vehicle while under 
the influence of narcotics. He pleaded 
guilty to this charge, and shortly thereafter 
entered a hospital for treatment as a nar- 
cotic addict. The plaintiff brought suit 
against the corporation for his injuries, and 
recovered a judgment. An appeal was taken. 

The state supreme court affirmed the 
judgment for the plaintiff. The court said 
that it was a question for the jury to decide 
as to whether the president knew, or in 
the exercise of reasonable care should have 
known, that his friend was addicted to the 
habitual use of narcotics. The president 
had authority to loan the truck to his friend, 
it declared. It would not be necessary to 
call a meeting of the board of directors of 
the corporation in order to authorize the 
president to loan the truck. The fact that 
he was the company’s highest officer and 
in charge of the truck was sufficient to sup- 
port an inference that he was authorized 
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to permit his friend to use it. (See Georgia 
Casualty Company v. Waldman, 53 F. (2d) 24.) 

In conclusion the court ruled that it was 
a question for the jury to determine as to 
whether the president was negligent in 
loaning the car to his friend, and as it was 
found that he was negligent, the corporation 
was liable for the acts of its alter ego (the 
president).—Walker & Sons, Inc., et al. vw. 
Rose. Mississippi Supreme Court. March 
15, 1955. 5 AuroMopiLE Cases (2d) 691. 


Mere Falling Asleep at Wheel 
Is Not Gross Negligence 


The mere fact that the driver of a car 
fell asleep at the wheel does not indicate 
gross negligence without a showing that 
he had been aware of his drowsiness and 
had failed to do anything about it. Mas- 
sachusetts Supreme Judicial Court. 


The plaintiff, a guest in the defendant's 
car, alleged that an accident occurred when 
the defendant fell asleep and drove into a 
municipal excavation. She brought an ac- 
tion for her injuries, contending that the 
fact that the driver fell asleep constituted 
gross negligence. The driver brought an 
action against the municipality, alleging 
that the excavation into which he ran was 
not provided with adequate warnings, and 
that the street was poorly lighted. The 
lower court directed a verdict for the driver 
regarding his liability to the plaintiff, and 
directed a verdict for the city regarding its 
liability to the driver. Appeals were taken. 

The state supreme court affirmed the 
judgment for the driver as respects the 
action brought by the plaintiff. It noted 
that the plaintiff was a guest, and that re- 
covery could be had only if the driver were 
guilty of gross negligence. The court fol- 
lowed the rule laid down in Carvalho v. 
Oliveria, 305 Mass. 304, wherein it was stated: 


“Without undertaking to lay down a rule 
that falling asleep is always evidence of 


gross negligence, at least it may be said 
that the danger of driving while heavy with 
drowsiness is so extreme and so self-eviden 
that one who, with knowledge thai he is % 
that condition, persists in driving withou 
making the necessary effort fully to arous@ 
himself can be found to be grossly negli 
gent.” (Italics supplied.) 

The court said that mere falling asleep 
by itself does not constitute gross negli- 
gence. There must be an awareness of the 
person that he is falling asleep before his 
conduct constitutes gross negligence. 

In regard to the action by the driver 
against the municipality, the supreme court 
reversed the directed verdict and held that 
the question of the town’s negligence was 
one to be determined by the jury. It de- 
clared that it could not be said as a matter 
of law that the driver was guilty of con- 
tributory negligence.—Flynn v. Hurley; Hur- 
ley v. Town of Framingham. Massachusetts 
Supreme Judicial Court. February 4, 1955, 
5 AUTOMOBILE CAsEs (2d) 684. 


Short Shorts from the Courts 


Colorado Where the deceased had 
been adopted after he was 21 years of age, 
the adoptive parent did not constitute a 
“mother” within the meaning of the wrong- 
ful death statute, and had no right to bring 
a suit under the act for his wrongful death. 
—Martin v. Cuellar. Colorado Supreme Court. 
February 7, 1955. 5 AutTomopILE CASES 
(2d) 696. 


Oregon A pedestrian’s recovery 
was barred as a matter of law by his own 
contributory negligence where he attempted 
to cross a street away from the crosswalk 
in violation of a statute established to avoid 
this type of accident, and where the acci- 
dent could not have happened without this 
violation.—Leap v. Royce et al. Oregon Su- 
preme Court. February 2, 1955. 5 Aurto- 
MOBILE CASEs (2d) 698. 


FIRE INSURANCE PROBLEMS IN THE ATOMIC AGE_ _ 


release of atomic 
energy or fission products. Any amount of 


caused by a runaway 


insurance needed in excess of the capacity 
of such an industry pool could be assumed by 
the federal government’ as excess insurance. 

The future in the Atomic Age may be 
bright or stormy—perhaps it is just as well 
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that we cannot look too far ahead. The 
fire insurance companies must and will face 
it with courage and with a technical under- 
standing of the perils which it will bring. 
Their great service will be in preventing 
loss, rather than in providing indemnity. 
That, too, they will do within the limits 
of their resources. [The End] 
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